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[1] Mr Avison, you are for sentence today on six charges a jury found you guilty 

of committing in October this year.  There are four charges of doing an indecent act 

with intent to offend or insult and two charges of doing an indecent act in public.  All 

six of these charges carry a maximum penalty of two years’ imprisonment.   

[2] Very broadly the offending involved you standing naked in and around your 

property and masturbating while in the view of other people.  I am satisfied given the 

jury’s verdicts that sentencing can proceed on the following specific facts:   

(a) In relation to charge 1, you were masturbating outside your flat or unit 

in [address 1 deleted] as described by the witnesses who saw you from 



 

 

their balcony and also [witness 1] I think it was who described meeting 

you in the parking area at the bottom of the flats.  It was early evening.   

(b) Charge 2, that is the most serious charge in terms of the facts because 

that is where you were seen masturbating by the letter box at the top of 

the drive to the flats.  It was early evening but that puts you fairly and 

squarely in public view.   

(c) Charge 3, that was masturbating in view of a young man.  Now he could 

see you from his bathroom window one night.  It was in the early hours 

of the morning. 

(d) Charge 4, that relates to his sister and her evidence was that you would 

watch her for about a week in the mornings you were naked outside 

your flat when she went to school.  So she was a schoolgirl who was 15 

years old at the time and she took a photograph of you.  The jury’s 

conviction means that they were satisfied that the photograph she took 

was indeed you, Mr Avison. 

(e) Charges 6 and 7, they relate to offending at your flat in [address 2 

deleted] and is for offending towards the end of 2015 in December.  You 

were witnessed by a young woman who had morning sickness and she 

was in the bathroom in the house opposite yours.  Again it was at night 

time and she could clearly see you masturbating on the balcony of your 

flat.   

(f) The seventh charge, that relates to an occasion when again you were 

masturbating on your balcony but a young man saw you as he walked 

past the home.  You were clearly visible and it was in the early 

afternoon.   

[3] I have a pre-sentence report before me, Mr Avison that sets out your personal 

circumstances.  It is said in the report that you continue to deny your offending.  So 

any discussion around rehabilitative interventions was largely redundant.  Your 



 

 

offending against children in 2005 saw you sentenced to imprisonment for five years 

and after release you were placed on an extended supervision order in 2010.  Since 

then there have I think been 17 breaches of that order which have seen you sentenced 

to imprisonment.  There are a raft of special conditions attached to it and the 

recommendation in the pre-sentence report is a sentence of imprisonment and no 

additional conditions are sought.  That order will be in place until 2022. 

[4] There are no victim impact statements before me, Mr Avison and while I cannot 

of course speculate as to the effect that your offending has had on the victims my sense 

of them is that they all took it in their stride with perhaps the exception of the young 

teenage girl who was so worried and was concerned that her family did not believe 

what she was seeing that she had to take the photograph.   

[5] The Crown characterise your offending as persistent course of conduct directed 

at members of the public including children and points to your background of sexual 

offending and your disregard of the extended supervision orders.  I do not intend to 

sentence you on the basis, Mr Avison, that you have targeted children.  Certainly none 

of the victims were children and while you may have been indifferent as to who saw 

you and certainly were targeting general members of the public because you were in 

public view, there is nothing before me that would suggest you were specifically aimed 

at children seeing you.  Having said that though there were three young people who 

did see what you were doing and that relates to charges 3, 4 and 7.   

[6] The Crown seeks a cumulative sentence for the [address 2 deleted] offending 

and the approach to sentencing it takes is to have as the lead charge your masturbating 

at the driveway with uplifts for the other offending to reflect totality.  Uplifts are sought 

of four months for your personal aggravating factor including the offending on bail 

and two months is sought for that.  The Crown refers to a decision in particular of 

Justice Thomas, Pauley v Police1 where His Honour reviewed similar cases in support 

of its starting point of 14 to 16 months’ imprisonment and submits nothing in 

mitigation. 

                                                 
1 Pauley v Police [2014] NZHC 2409 



 

 

[7] There is no tariff for this offending, Mr Avison and clearly all cases need to be 

dealt with on their factual matrix.  The decisions referred to by the Crown are of some 

assistance to me but generally my sense of the offending in the authorities referred to 

is that it was more serious offending because it did involve children.   

[8] You have provided a letter apologising to all who saw you and I have read that 

letter, thank you.  Mr Weir on your behalf acknowledges there is not distance between 

him and the Crown in terms of the starting point but argues an uplift of three months 

imprisonment and no more for your previous and while you were on bail.  He says you 

have employment to go to and I heard from your employer.  I know a little bit about 

that and you are held in high regard.  

[9] As I have said there is no tariff for this type of offending but I take the following 

factors into account:   

(a) Your offending was premeditated and at the very least, as I said, showed 

indifference as to whether or not you were seen by members of the 

public. 

(b) Certainly, the offending during the day and early evening substantially 

increased the chance of you being seen and in particular being at the 

top of the driveway that did so as well. 

(c) In respect of charge 4, you deliberately involved a teenaged school girl. 

(d) Of course this was a repetitive offending over a period of six months or 

so and involved seven victims.   

(e) In addition the [address 2 deleted] offending was committed while on 

bail.   

[10] Your previous history does warrant an uplift but a modest one and I say a 

modest one because your previous offending while it did target children that is not the 

case here and it is somewhat historic now. 



 

 

[11] Mitigating factors, well I have your letter of apology thank you but ultimately 

there are no real factors that would warrant anything in mitigation.   

[12] The purpose of sentencing you is to hold you responsible for your offending, 

to deter, to denounce and to a degree to protect the community.  As I have said, while 

the victims may have taken a pragmatic approach and Ms Ells certainly said she tried 

to ignore you, your naked presence did make her uncomfortable to say the least.  I am 

sure that the others would have held similar feelings. 

[13] I have regard overall to the principle of totality and that informs the sentencing 

process today.  I am satisfied that concurrent sentences are appropriate.  There is in 

substance no real difference between the [address 1] offending and the offending in 

[address 2].  You are for sentence on six quite separate and blatant incidents of 

indecency.  I adopt a starting point of 15 months’ imprisonment and uplift that to 18 

months for the fact that the [address 2] offending was committed whilst on bail and I 

have said a modest uplift for your previous convictions.   

[14] I need then to make an adjustment for totality and I do so adjusting the 

18 months down to an end starting point of 14 months’ imprisonment.  There are no 

mitigating factors to warrant any further reduction and standing back and assessing 

the overall culpability in terms of totality I am satisfied an end sentence of 14 months’ 

imprisonment meets your culpability.  That is the sentence I impose in respect of each 

charge.  It is acknowledged there is no least restrictive sentence that would meet the 

purpose of sentencing you today.   

 

 

 

K B F Saunders 

District Court Judge 


