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PRE-TRIAL RULING OF JUDGE M E SHARP 

[SEVERANCE] 

[1] Mr [Asif Sabbagh] is to stand trial on [date deleted] 2017. 

[2] He faces one charge of assault with intent to injure and this alleged offending 

took place on 11 December 2016.  On 8 May 2017 he was charged with another charge, 

this time injuring with intent to injure. 

[3] The Crown gave notice pursuant to s 138(1)(a)(i) Criminal Procedure Act 2011  

for the two proceedings to be heard together and the defendant now seeks severance 

of the charges on the grounds that the offending is unrelated in time and circumstance, 

the evidence of the first allegation is not relevant and has minimal probative value to 

that of the new offending and if the two allegations are heard together at one trial then 

illegitimate prejudice will arise. 



 

 

[4] The Crown, however, opposes the defendant’s application.   

LEGAL PRINCIPLES JOINDER/SEVERANCE  

[5] Section 138 of the Act replaces s 340 Crimes Act 1961 but the principles and 

authorities relating to joinder and severance under s 340 remain relevant to 

applications under s 138. 

[6] The general principles regarding joinder/severance are well settled.  Offending 

that is unrelated in time or circumstances should not be tried together unless the 

evidence of one incident is relevant to another to an extent that its probative value 

outweighs its prejudicial effect and this is particularly the case where charges are 

admissible propensity evidence or evidence explaining the context of the alleged 

offending or the narrative of it. 

[7] Once it is determined that evidence is cross-admissible on a propensity basis, 

it will not be in the interests of justice to order separate trials. 

THE DEFENCE CASE 

[8] Mr Ryan submits that the alleged offending of the defendant is, in fact, 

unrelated in both time and circumstance.  The first offending occurred on 

11 December 2016 and the new offending on 8 May 2017 with five months between 

but no connection in terms of complainant.  In other words, there are two completely 

separate complainants. 

[9] Mr Ryan also alleges that the circumstances of both sets of offending are 

unrelated.  The complainant in the subsequent offending has not made a statement to 

the police and the first complainant has also not made a statement.  Mr Ryan submits 

that she will not give evidence.  I am not sure whether the Crown concurs that she is 

to be a witness but it seems immaterial to me given that the charge is based on the 

independent eye witness accounts of others who purportedly observed what occurred.   



 

 

[10] Mr Ryan also asserts that the evidence of the first allegation is not relevant and 

has minimal probative value to the second.  In addition, he asserts that if the two 

allegations are heard together, then illegitimate prejudice will arise.  

[11] The Crown case is that there is cross-admissible propensity evidence here.  Of 

course, Mr Ryan denies that is so and says that the facts in respect of the alleged 

offences tend to show that Mr [Sabbagh] has a propensity to act in a particular way or 

to have a particular state of mind.  So, in effect, it is his contention that there is no 

cross-admissible propensity evidence. 

[12] He also relies on the UK Court of Appeal’s statement in R v Hanson1 that, the 

fewer the number of convictions, the weaker is likely to be the evidence of propensity.  

I must say that with the wealth of propensity authorities in New Zealand, I do not 

believe that this Court has to have regard to a UK case. 

[13] Mr Ryan also relies on Rei v R2 where the Court of Appeal considered the test 

for admissibility of propensity in s 43(1) Evidence Act 2006 and made the point that, 

if propensity evidence would have a low probative value because it amounted to 

nothing more than showing the defendant’s propensity to commit offences of the kind 

alleged, then it should not be admitted.   

THE CROWN POSITION 

[14] The tendency relied upon by the Crown is for the defendant to violently offend 

against women, in particular, by punching them to the head or face area a number of 

times.  The issues in dispute will be whether or not these events actually occurred.  Mr 

Ryan’s submission that the first complainant never made a statement and will not be a 

witness, says the Crown (and I concur) is immaterial if the charge is provable by 

independent evidence.   

[15] Now, I agree with the Crown that this meets the threshold test in s 40.  There 

is cross-admissible propensity evidence here, at least to a threshold extent and I now 

move on to consider its probative value.   

                                                 
1R v Hanson [2005] 1 WLR 3169 
2 Rei v R [2012] NZCA 398, (2012) 25 CRNZ 790. 



 

 

PROBATIVE VALUE 

[16] When I assess its probative value, I must take into account the nature of the 

issue in dispute because, of course, the Crown may not offer propensity evidence about 

a defendant if the probative value in relation to an issue in dispute outweighs the risk 

that the evidence may have an unclearly prejudicial effect on the defendant.   

[17] I note that the admissibility of propensity evidence should be assessed in a 

nuanced and contextual way which focuses closely on what is truly an issue in the case 

and that I must, as precisely as possible, identify the issue in dispute as I hope I have 

already done.   

[18] The defendant denies that he acted in the way that is maintained by the Crown 

in respect to either incident.  In other words, he denies completely the incidents with 

which he is charged.  

[19] When I am assessing the probative value of the propensity evidence, I may 

consider frequency of acts, connection in time, extent of similarity and extent to which 

the acts are unusual but these are not exclusively the matters that can be assessed.  

Here, the incidents were six months apart and there are two of them.  Whilst there are 

two completely separate complainants they are, as I understand it, unknown to each 

other.  They are two unrelated people and there is no suggestion of collusion.  The 

extent of similarity is of moment in that each woman was either a partner or a former 

partner of the defendant with whom he had been in a domestic relationship and, on 

each occasion, allegedly the defendant struck each complainant multiple times to the 

face or head.  That is unusual.  Sadly, domestic violence is not unusual but the type of 

violence purportedly exhibited by this defendant against each of his partner/former 

partner by way of punches to the face can be considered unusual.   

[20] Accordingly, I am of the view that the probative value of the propensity 

evidence is high.   



 

 

PREJUDICIAL EFFECT 

[21] There will always be prejudice in admitting evidence of previous offending or, 

in this case, of allowing multiple charges of the same type to be proceeded against a 

defendant in the same trial but it is unfair prejudice which I must deal with rather than 

prejudice in general.   

[22] In this case, the Crown submits that the probative value of the evidence is high 

and outweighs that risk.  I agree.  I consider that the Court must and should give an 

appropriately strong jury direction as to the use that can be made of it but that any jury 

can be expected to comply with the Judge’s direction that they should not jump to the 

conclusion that because the defendant has offended on a previous occasion (should 

they find that is so) that he must have offended on the second occasion. 

CONCLUSION 

[23] In conclusion, there is cross-admissible propensity evidence between the 

two charges.  It is not in the interests of justice for the charges to be separated and for 

separate trials to be held.  The evidence of the new offending is propensity evidence 

as defined in s 40 Evidence Act.  It is probative of the issue that will be in dispute at 

the trial.  That is, whether the alleged offending occurred and any prejudice flowing 

from the two sets of offending being heard together would not be unfair.  It would be 

outweighed by the probative value of each set of offending. 

[24] The application is denied.  

 

 

M E Sharp 

District Court Judge 


