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NOTES OF JUDGE P R CONNELL ON SENTENCING

 

[1] Edwin William Hutchison has appeared before the District Court in Huntly for 

sentence in relation to three charges that have been brought by the local council against 

him due to an event that took place at his house on 19 June 2016.  The charges have 

been laid under provisions of the Dog Control Act 1996 [s 52A(2)], meaning a charge 

has been brought that Mr Hutchison failed to keep control of a dog on his land. 

[2] Then there is a charge under s 57 of the Dog Control Act that has accused him 

of being the owner of a dog which attacked a person.  The penalty in respect of that 

charge is one of $3,000 as a maximum fine and the Court must make an order for 

destruction of the dog unless it is satisfied that the circumstances of the offence were 

exceptional and do not warrant destruction. 



 

 

[3] The last charge, being the more serious of them all, is a charge laid under s 58 

of the Dog Control Act and that carries with it a maximum penalty of three years’ 

imprisonment or a fine not exceeding $20,000 or both.  In addition to imposing those 

penalties the Court has to make a mandatory order for destruction of the dog, with the 

only exception being that if the Court is satisfied that the circumstances of the attack 

were exceptional and then find that the destruction of the dog is not justified.  That has 

been a matter that has been of some concern to me and the way that I have had to 

consider this case. 

[4] I refer to, first of all, the summary of facts that is the basis for any assessment 

of culpability in this case and I intend to repeat much of it.  Mr Hutchison was the 

owner of the dog known as Choco and that was a dog properly registered with the 

Waikato District Council for the 2016/17 year.  The dog was registered to reside at 

[address deleted] and that of course is where Mr Hutchison lived. 

[5] The council say in the summary of facts that the property was not fully fenced 

and there was unrestricted access to both the front and rear doors at the main dwelling.  

The property also had a detached garage towards the rear.  Mr Hutchison has, through 

counsel, informed the Court that the property was fenced.  The only gap in the fence 

was at the driveway into the house and that the dog was chained so that is could only 

reach a certain distance which was in and around the back door of the house and near 

the garage door.  So the dog was not in a position where it could roam freely out of the 

property and that is a precaution that was taken by Mr Hutchison to chain the dog 

especially when he was away from home.  A difficulty has arisen as a result of the visit 

then of the two victims in this case, [victim 1 and victim 2] on 19 June 2016.  They 

were members of a church and they came on to the property for the purpose of meeting 

the defendant. 

[6] It is said in the summary he was a former member of the church.  Mr Thwaite 

says indeed that was so but it was a very long time ago - some 40 years ago - and there 

had been no association between either the victims, the church or Mr Hutchison.  They 

entered the property and they knocked on the front door, they got no response and they 

saw that a vehicle was present in the property driveway. They considered someone 

was home so they went down the driveway to the backdoor and when the victims 



 

 

knocked on the back door there was still no response.  They started to walk away when 

the dog Choco ran towards them, barking aggressively.  The dog was on a chain but 

the chain was long enough to enable it to access the back door and the surrounding 

area. 

[7] Choco first of all attacked [victim 1] by biting his left forearm.  He managed 

to escape and the dog proceeded to then attack [victim 2]. (I record that [victim 2] with 

his wife has turned up in Court today).  He was bitten in the right calf which then 

caused him to fall over backwards onto the concrete driveway and there was a further 

attempt to attack [victim 1] with the dog attempting to bite him and growling at him 

and so on.  [Victim 1] then had grabbed a nearby bar stool to fend the dog off. 

[8] [Victim 1] then ran to a neighbouring property to get help and the neighbour 

came over and managed to restrain Choco on a short leash.  An ambulance was called; 

[victim 2] was transported to Waikato Hospital and the Council subsequently went to 

speak to Mr Hutchison.  The dog was impounded and was released on strict conditions 

on 27 June 2016. 

[9] [Victim 1] suffered a puncture wound to his left forearm and a grazing to his 

left calf.  He required some medical treatment but nothing like [victim 2] suffered.  He 

ended up having to take medical treatment because his injuries were a broken hip joint, 

a broken neck of the femur which shattered in three to four places requiring surgery 

and the insertion of a metal rod, and a deep 8 centimetre long laceration to his left calf 

which required a number of skin graft operations.  The Courts had the benefit of 

looking at the photographs of those injuries and I note that [victim 2] at the age of 82 

had to then undergo physiotherapy for some time. 

[10] The counsel in their submissions to the Court acknowledge that Mr Hutchison 

is not someone who has any previous convictions and if anything there seems to be an 

acceptance that Mr Hutchison was a responsible dog owner.  He could not have been 

said to have been responsible for the way the dog attacked on this occasion.  He was 

away at the time; there is no question of him being involved in the attack, it was simply 

something that happened with a dog that had not previously in any way given an 



 

 

indication that he was capable of behaving in that way.  It is pointed out that these 

matters have left [victim 2] in something of a bad position.   

[11] His wife today on his behalf read out the victim impact statement and I fully 

accept the contents of that statement.  This has caused much angst for Mr and 

Mrs [victim 2], especially financially and there are consequences that have arisen as a 

result of this injury to [victim 2].  An example of that is he has had to go and sell a car 

that had a manual gearbox to buy one that was automatic because of the way the injury 

has affected his ability to travel or be mobile.  Those sorts of things are a consequential 

loss in a way that the Court does not always in this country recognise and often is left 

in a position where, as much as the Court would want to compensate for that sort of 

loss, it simply cannot as a matter of law. 

[12] I do point out that [victim 2] and [victim 1] attended a restorative justice 

conference.  I have read the contents of the report from that conference and in that 

case [victim 2] accepted from Mr Hutchison a reparation payment of $1,000 to cover 

some of the expenses.  In no way would it cover anything like the consequential loss 

that he suffered, and I would imagine and do not have any difficulty understanding, 

the terror of both [victim 1] and [victim 2] when they were attacked in the way they 

were by the dog.  That would have been a very frightening experience and undoubtedly 

would have left some psychological scar for them. 

[13] The situation to me is a sad one.  Mr Hutchison is a decent man who has done 

everything in terms of controlling his dog, registering it, doing things of that nature.  

There can be no fault laid at his feet in terms of non-compliance with what he was 

required to do as a responsible dog owner and equally that has to be considered the 

sad position, particularly for [victim 2] in the considerable destruction of his present 

life as a result of this attack on him.  There are things that have to be weighed into the 

mix when it comes to the issue of penalty. 

[14] Here Mr Corlett has appeared for the Council.  He has asked the Court to 

consider that the penalty imposed here will reflect the serious public safety issues 

involved.  He says that Mr Hutchison under the Sentencing Act 2002 is to be held 

accountable for the harm done to his victims and the community by this offending.  He 



 

 

has indicated that as the Sentencing Act requires the need to promote a sense of 

responsibility for and acknowledgement of the harm caused by the offending.  It is 

also to provide for the interests of the victims including orders of reparation for [victim 

2].  The restorative justice conference has settled that issue of reparation because I 

hear today that [victim 2] is not asking for anything more than he has already been 

paid by Mr Hutchison, which was that $1,000.  There is a need to deter that is always 

so with sentencing, and that I have to give effect to the Dog Control Act’s objects and 

purposes.  

[15] In this case the submission of Mr Corlett, after recognising some mitigating 

factors, says Mr Hutchison is entitled to a discount for his guilty plea - described as 

belated - but his counsel has explained that is as a result of legal advice taken by 

Mr Hutchison at a fairly late stage in these proceedings.  But nonetheless I have to say 

it was fairly late in the piece that the plea came.  But it is a mitigating factor for the 

sake of [victim 1 and victim 2] that the two did not have go through the experience of 

giving evidence about this attack on them. 

[16] The other matter of mitigation referred to by Mr Corlett was the fact that 

Mr Hutchison has no previous convictions and the fact that he attended the restorative 

justice conference is a matter of, in effect, credit to him.  Council also accepts that 

Mr Hutchison has shown genuine remorse for the offending and that he has cooperated 

in all ways with the inquiry and the investigation into what happened and he did 

voluntarily surrender the dog to Council following the attack. 

[17] The submission for Mr Corlett is that on the first charge, being the lesser 

charge, there can be a fine imposed which would be a light one between $50 to $100 

but it is the remaining matters that are of concern and that is s 57 and s 58.  They are 

the matters that Mr Corlett in his submission is suggesting a fine of $1,500 as being 

appropriate and that for s 58 his submission is there should be 300 hours of community 

work. 

[18] I have been provided with some cases of assistance to the Court in determining 

the appropriate penalty; examples of dog attacks and the end results of those attacks 

through the Courts in this country and they have been of some help.  It is quite clear 



 

 

that there cannot be any specific tariff of penalty in cases like this.  They all depend 

on their circumstances, they are all different and the penalties range from sentences of 

imprisonment down to fines.  That is a reflection of the evolving nature of the 

application of this act that some times in terms of dog attacks in this day and age there 

is imposed terms of imprisonment.  The Council here are not seeking that; they do not 

consider the circumstances of this attack would warrant that and I agree with them 

totally.  Council also seek an order for costs and I have considered that. 

[19] The real issue today is one of some difficulty to me as indicated at the start of 

all of this that s 58 provides that the Court has to order the destruction of the dog unless 

it is satisfied that the circumstances of the attack were exceptional and do not justify 

destruction. Mr Corlett’s submission is that exceptional circumstances require exactly 

that.  That this is not simply a case of saying, “Well someone looks after the dog well, 

has got a good record,” and therefore there should be an order that does not as part of 

the penalty for the offence include destruction. 

[20] It is said by Mr Corlett that the feelings and considerations of owners of dogs 

who attack and cause serious injury must take second place to the Act’s dominant 

consideration, which is protection of the public, and the finding of special 

circumstances is really limited to something that is unique or special or substantially 

unusual before the Court can exercise the power not to justify destruction as required 

under s 58. 

[21] He quotes a case of Milner v Hastings District Council1 decided by Gendall J 

in the High Court who said that: 

It is clear that the term exceptional circumstances when viewed against the 

purposes of the Act is that a dog must be kept under control at all times unless 

the circumstances of the attack to be contrasted to those that the owner of the 

attacking dog are exceptional an order for destruction of the dog is mandatory. 

[22] I have said that in the course of listening to counsel submissions that what I 

appreciate is that the order is a mandatory one, leaving no choice, leaving no discretion 

other than a finding of exceptional circumstances. 

                                                 
1 Milner v Hastings District Council [2004] BCL 444 (HC). 



 

 

[23] Examples given by Gendall J in the course of that case were a situation where 

someone might be leading a dog along a road and suddenly faints.  In other words 

there is an exceptional circumstance that allowed the dog to escape and then perhaps 

attack somebody.  Then there is also a situation where there might be a medical 

condition that may cause an exceptional circumstance. The other issue that Gendall J 

considers is where the dog might have been provoked, in other words provoked in a 

way that baits or intimidates the dog when it is tied up.  In those circumstances Gendall 

J said it could well be exceptional enough to not justify destruction of the dog. 

[24] He further said that there has to be special or substantially unusual 

circumstances existing before the Court can exercise the power not to justify 

destruction.  That is what exceptional means in the view of Gendall J.  He said: 

The standard is not necessarily one of reasonableness.  The steps taken by the 

owner to secure the dog because otherwise the word exceptional would not 

have been used by the legislation by Parliament.   

[25] In other words that is where his conclusion and his submission is - that there 

has to be something that is unique, or special, or substantially unusual before this Court 

has the ability to say, “These are exceptional circumstances.”  Of course the Council’s 

submission here is that there is not exceptional circumstances in this case. 

[26] I have considered carefully the submissions of Mr Thwaite who is appearing 

today for Mr Hutchison and he says that the level of fines sought by the Council are 

ones that cannot be really argued about, nor the imposition of a sentence of community 

work although he considers, in his submission that that is a lengthy term not warranted 

if there are also fines to be paid as well, and that I should take into account the fact 

that Mr Hutchison has made good reparation.  He has actually paid it and that is 

something that should be taken into account in the overall sentence. 

[27] Mr Thwaite has emphasised for Mr Hutchison that there were notices on his 

door and on the side of the house and the window warning people of the dog and that 

the dog itself was restrained - it was on a chain, and that he was unaware that the dog 

in fact had any tendency to be aggressive in this way and to attack.  That is something 

about Mr Hutchison I can fully accept, that he was not aware that the dog had the 



 

 

tendency or a potential to do that.  This is the first time there has been trouble with the 

dog and that pretty much is accepted by the Council as well. 

[28] What Mr Thwaite says is that there are exceptional circumstances here.  He 

puts it on the basis that he is a dog owner who has taken every care, is fully responsible 

in terms of the dog.  That he has taken steps to warn people of the need to be careful 

and that there is the presence of the dog.  With that he says that, “Those circumstances, 

the circumstances in which this offending occurred at least for Mr Hutchison were 

exceptional.”  He says, “That is because he is unaware of this happening because,” he 

says, “Visitors went to the house, went to the rear of the house despite the notices 

saying that there was a dog on the property and created something of an opportunity 

for this attack.”  That is something that I have to weigh into the mix in all of this.  He 

says further that: 

Here Mr Hutchison has accepted his responsibility as an owner by entering 

guilty pleas.  That the actual result and consequences of any attack certainly 

amongst cases dealt with by the Courts vary greatly in seriousness and extent 

and he acknowledges that the extent of injury must be relevant in the 

assessment of the penalties. 

But he is adamant in his submission that these circumstances in which this offence 

occurred are ones that can be classified as exceptional.  He has asked the Court to 

simply impose penalty but not order the destruction of the dog. 

[29] The view I have come to, having considered all of this and considered 

Mr Hutchison’s affidavit which he filed, is I am simply going to, on the first charge 

convict and discharge him.  There is no penalty on that because in my view it very 

much is perhaps the beginnings of what actually happened in terms of not being in 

control.   

[30] For the remaining charges though, in respect of charge 2 that is a charge where 

a conviction will be entered and there will be a fine of $1,500.  I cannot consider that 

as sufficient penalty in terms of what happened.  It is the attack here and the injury 

caused that is the worst consequence of this attack by the dog.  What I do think is 

appropriate in terms of dealing with the most serious of these charges is a term of 

community work.  I agree with Mr Thwaite - I consider 300 hours when you consider 



 

 

that the maximum that can be imposed is 400 hours - I do consider 300 is excessive.  

What I am going to do is impose a sentence of 200 hours community work on 

Mr Hutchison.  In terms of the fine on the second charge, that is pursuant to the 

legislation, one that will be paid to Counsel once it is received from Mr Hutchison. 

[31] In terms of the issue of the destruction of the dog, as I said there is not a Judge 

I know who in fact wants to or likes to impose any order that might involve the 

destruction of a dog.  They are pets and I quite understood from what Mr Hutchison 

has said in his affidavit the pet is very close to him.  His dog Choco is his companion.  

He lives on his own and he has the dog as the companion and to order its destruction 

is indeed a very severe consequence of all of this for him. 

[32] What I cannot do is bring myself to the point where I can decide that 

exceptional circumstances exist in this offending.  I have to bear in mind the overall 

object and purpose of the Act is about public safety.  He is a dog that has in fact 

attacked and attacked in a very aggressive way and has caused injury.  I cannot 

preclude that from ever happening again despite the best care that Mr Hutchison might 

put in place for it, and importantly in my view when I look at these circumstances, I 

cannot come to a conclusion that there is something so exceptional about it and 

something so unique that the mandatory order for destruction could be upset.  There 

are not exceptional circumstances in this case.  That means the mandatory order must 

follow, which is for the destruction of the dog. 

[33] What the Council have applied for is legal costs under the 

Costs in Criminal Cases Act 1962, an Act that has long deserved some attention in 

terms of the paltry sums that are awarded in cases of this nature.  However, we are 

stuck with that Act and the amount sought on counsel’s submission is one that is 

entirely within that Act and calculated within it.  It is appropriate in my view that such 

an order be made.  The sum that counsel seek under the Act is $508 and that is ordered 

to be paid by Mr Hutchison. 

 

 



 

 

P R Connell 

District Court Judge 


