
 

R v JIRI KUPEC [2017] NZDC 22632 [3 October 2017] 

 

IN THE DISTRICT COURT 

AT MANUKAU 

CRI-2016-092-005412 

[2017] NZDC 22632 

 

THE QUEEN 

 

 

v 

 

 

JIRI KUPEC 

 

 

Hearing: 

 

3 October 2017 

 

Appearances: 

 

G Kayes for the Crown 

P Borich for the Defendant 

 

Judgment: 

 

3 October 2017 

 

 

NOTES OF JUDGE C J McGUIRE ON SENTENCING 

 

 

[1] Mr Kupec, a jury at Manukau found you guilty on a single charge of importing 

into New Zealand a Class A controlled drug, namely methamphetamine, on or about 

10 May 2016.   

[2] That day you arrived at Auckland International Airport on a flight from Sydney.  

This was a connecting flight from an earlier flight from Bangkok.  You were travelling 

with your mother. 

[3] On arrival at Auckland you and your mother were subject to a baggage search 

by customs officers.  You had indicated an intended stay of eight days in New Zealand.  

You were travelling on a Czech passport and you were a first-time visitor in New 

Zealand. 



 

 

[4] You told customs officers that you had packed your own baggage and were not 

carrying goods on behalf of anyone else and you did not have goods to declare.  You 

had one large soft sided suitcase in your possession.  On inspection by customs officers 

approximately 10 kilograms of methamphetamine was located within a false lining. 

[5] The false lining was obscured behind the fabric inner lining of the suitcase.  

The false lining was in fact a wedge-shaped container with a hard plastic cover.  This 

wedge-shaped plastic container was completely sealed, indeed moulded to be sealed 

and inside that wedged-shaped container was 10 kilograms of methamphetamine. 

[6] Considerable thought had gone into the design, construction and placement of 

this wedged-shaped container in the suitcase.  When looked at from the open top end 

of the suitcase a casual observer looking in would see what appeared to be a normal 

suitcase because the thin end of the wedge was upper most in the suitcase.  The thick 

end of the wedge was at the bottom of the suitcase.  So it was very cleverly crafted to 

avoid any concerns on casual scrutiny. 

[7] You later told the investigators that you had been provided with these suitcases 

in Bangkok by an unknown person who also gave you $US5000 cash.  During the 

interview you told the investigators that you had no knowledge that there were drugs 

in your suitcase.  You told them you knew you were doing something illegal but 

thought you were carrying cash into the United States. 

[8] Your mother, who seems completely innocent and oblivious of all this, had a 

similar suitcase, again in the same fashion containing almost 10 kilograms of 

methamphetamine. 

[9] The investigators were also told by you that you had met a man in a bar in 

Czechoslovakia who had told you that you could earn money by taking bank notes 

into the United States and that if you were caught the penalty was negligible.  So 

pursuing that narrative, so to speak, your end objective with the suitcases was going 

to be Hawaii where it was intended that you and your mother would fly after visiting 

Auckland. 



 

 

[10] Further investigations and enquiries disclosed that there had been text and 

mobile phone traffic between you and a person called Richard.  You text him when 

you were in transit in Sydney saying, “Now in Sydney.  Check-in was clear, I did call 

you.”  You also received a text from him, which I should add when translated, said, 

“How come you haven’t told let me know that check-in we waiting.” 

[11] When you caught the connecting flight and arrived in Auckland you again text 

Richard and you said words to the effect that you were now going to Customs.  You 

told the officials that you were intending to spend eight days in Auckland and a motel 

had been booked in Otahuhu.  You mentioned the words “beautiful country” to your 

questioners but you did not disclose any other plans for your eight days here. 

[12] Counsel have rightly highlighted an important issue as to whether the jury 

found you guilty on a count of actual knowledge of illegal drugs or whether they found 

you on the basis of recklessness as described in Cameron’s case.  Namely, that you 

knew there was a real possibility of illegal drugs but you unreasonably disregarded 

that risk.  Both counsel acknowledge that to some limited extent recklessness in this 

context is less culpable than actual knowledge.  That proposition in itself is tempered 

by the fact that the overwhelming response to importation cases of Class A drugs, in 

particular methamphetamine, is deterrence.   

[13] Mr Kayes has put forward today Courtney J’s decision in R v Soles1 where she 

acknowledges as much.   

[14] My own conclusion, regrettably for you, is that you knew you were importing 

illegal drugs and that you cynically involved your mother, as perhaps a further 

makeweight thing to suggest to customs and other officials that you were doing 

legitimate overseas travel.   

[15] My reasons for thus concluding are these.  In Bangkok a man came to your 

hotel and provided you with the two suitcases containing the drugs.  You had never 

met this man.  The weight of the two suitcases empty but including the hidden drugs 

compartment was substantial, almost 10 kilos in each case.  You then were involved 
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in text and telephone messages with this man Richard.  You used a code when you 

communicated with Richard.  You felt a need to communicate with him while in transit 

in Sydney and I would add he had been trying, I think three times, to contact you that 

day before you were able to send him the text from Sydney. 

[16] If this was a matter of illegally carrying banknotes to the United States the 

logical thing would have been for you to fly from Bangkok direct to Hawaii and not 

subject yourself to Customs and other searches potentially in three locations - Sydney, 

New Zealand and Hawaii – as opposed to one, namely in Hawaii.   

[17] You were to be in New Zealand for eight days and apart from saying “beautiful 

country”, you had nothing planned to do.  So the circumstantial evidence relating to 

your state of mind has been built block on block to the point where it is an affront to 

intelligence to be able to conclude anything other than actual knowledge of your part 

that you were importing illegal drugs. 

[18] You have little in the way of previous convictions.  A list has been obtained 

from Czechoslovakia and there are two convictions that you do not accept.  Your most 

recent conviction involves neglect to pay maintenance, that was in 2013, and 2012 

harm done to a thing of another, which I take to be something akin to wilful damage.  

For today’s purposes they have little or no relevance.   

[19] You have written to the Court and you have provided information about your 

background.  Suffice it to say that things turned negative for you in a financial sense.  

You were involved in a metal recycle business but international prices for iron and 

non-ferrous metals, according to you, fell through the floor and you say, “Gradually I 

lost everything.”  You say you stopped paying maintenance for the children, your loan 

repayments and also your health and social insurance.  You say that the Czech 

authorities and banks wanted to seize your assets and threatened you with 

imprisonment.  You say, “I didn’t know how to get out of this difficult situation.  Then 

that fateful offer turned up from Richard, how to make money easily and as a bonus 

an exotic holiday.” 



 

 

[20] You go on to say you believed you were carrying money and “it never occurred 

to me that I could be carrying drugs” and that you are not a gangster and that you are 

totally opposed to drugs. 

[21] You have a number of testimonials also from Czechoslovakia from friends and 

family and I accept these at face value.  In other aspects of your life you are a prosocial 

human being. 

[22] We have also had the benefit of a PAC report.  To the report writer you said,  

Of course my mistake I didn’t know I had drugs, I would never agree to 

smuggle drugs, I’m not that reckless, that is a dirty business.  I would never 

have done this, I would never have put my mother in such a situation.  I didn’t 

tell my mother nothing, I tell her we got a free trip. 

[23] The PAC report really does not advance much that can be regarded as 

mitigation, Mr Kupec.  Now the lead decision in importation cases of course is 

R v Fatu2 and this is category four of R v Fatu. 

[24] Mr Kayes submits that this importation, if sold by the kilogram, was worth 

between $3,500,000 and $5,500,000 and if sold by point bag perhaps as much as 

$19,000,000.   This is big league importation.   

[25] Mr Borich, in referring to R v Chen emphasises that that case which involved 

22.6 kilograms was much more sophisticated.  That is an argument that, if one applies 

a strict logic, has validity.  In that case the 22.6 kilograms was imported in machinery.  

I am not sure that that helps very much if at all.  Those who would import drugs use 

all sorts of methods.  The drug mule method is perhaps old fashioned but given my 

comments about the way in which the drugs were secreted in your suitcases, there was 

a fair degree of sophistication as well as simplicity about what was attempted here.  I 

am unable to give much if any credence to lack of sophistication.  
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[26] Mr Kayes refers to R v O’Connor3 and quotes Moore J when he says: 

Methamphetamine has been responsible for an incalculable level of harm in 

New Zealand over the last decade or so.  It is a drug that has not only ruined 

the lives of those who are addicted to it but is responsible for massive 

collateral damage to families, friends and others.  It is also responsible for 

crimes committed under its influence and crimes committed to feed the habits 

of those who are addicted to it.  Virtually no one in this country is unaffected 

by is pernicious influence.  Even our taxes are used to meet the medical and 

other costs linked to this drug and its effect.  The temptation to import and 

distribute methamphetamine must be tempered by the knowledge that those 

who are caught can expect to receive long sentences.   

[27] I can but echo Moore J’s words, there is literally no day that goes by in Court 

where the evil influence of methamphetamine is not felt and the ripples of it go out far 

and wide in the community.  They damage and destroy families. 

[28] Mr Kayes also refers to R v Jarden4 where the Supreme Court said: 

As the Courts have repeatedly said, and we emphasise again in sentencing 

those convicted of dealing commercially controlled drugs, the personal 

circumstances of the offender must be subordinated to the importance of 

deterrence.  But this does note that personal circumstances can never be 

relevant. 

[29] Finally Lang J in R v Chen said: 

The Court has very few tools available to it to assist in the war against serious 

drugs.  One of the tools available to it is to impose deterrent sentences.  I 

consider it would send entirely the wrong message to importers of drugs if the 

Courts were to refrain from imposing minimum terms of imprisonment in 

serious cases.   

[30] I say that because those persons who recruit couriers and catchers of drugs such 

as you would be able to tell potential recruits that they would be released and deported 

after serving just one-third of their sentence in imprisonment.   That may serve to 

encourage people like you to become involved in the importation of drugs in the future.  

That was in support of a minimum non-parole term in terms of s 86 Sentencing Act 

2002 of 50 percent. 
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[31] So Mr Kayes argues for a starting point of 17 to 18 years, this case being akin 

to R v Chen.   

[32] Mr Borich also mentions R v Chen in his submissions.  He argues that the 

defendant in this case had a less culpable role as a mule for the reasons that I have 

endeavoured to articulate.  I do not think I can accept that proposition.  He points to 

the lack of sophistication and he points to Camerons case where, were recklessness to 

be found, then some discount on the basis of less culpability would be appropriate.   

[33] Mr Borich in effect says that the Crown were having a bet both ways by also 

placing before the jury the issue of recklessness and that it is unfair that the Crown is 

now relying on knowledge rather than recklessness.  In fairness to Mr Kayes the 

Crown case was primarily run on knowledge and that is what I have concluded was 

the case here. 

[34] The starting point put forward by Mr Borich is one of approximately 15 years.  

Mr Kayes responds that a 15 year starting point has been used in cases where 

considerably less methamphetamine has been imported.   

[35] Not wanting to split hairs, the amount imported in this case is nearly 

three kilograms less than R v Chen so I consider there is to be a slight discount from 

the 18 years so we fix a starting point today of 17 years’ imprisonment.   

[36] For the reasons articulated by Lang J, which I echo, I conclude pursuant to s 86 

Sentencing Act that a minimum non-parole period is appropriate in this case to hold 

the offender accountable for the harm done to the potential victims of this offending, 

to denounce the conduct of the offender and to deter other people, as Lang J says, from 

committing the same or similar offence.  So there will today be a minimum non-parole 

period of eight and a half years. 

 

 



 

 

[37] Finally the $US5000 that was found on you, Mr Kupec, will be forfeited to the 

Crown.  However, the other currency, namely $684, will be returned to you. 

 

 

 

C J McGuire 

District Court Judge 


