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Introduction 

[1] Ms [Cunningham] has applied to the Court pursuant to Section 23 Adoption 

Act 1955 to inspect Court records relating to a person who she believes to be her sister. 

Background 

[2] Ms [Cunningham] is one of [number deleted] children born to [Shannon Potts] 

and [Owen Pope].  Her parents were married in 1953.  Her father predeceased her 

mother.  Her mother passed away in [month deleted] 2016.  

[3] Upon that event, the applicant and her siblings were told by members of both 

maternal and paternal sides of the family, that their parents had another child before 

their marriage.  The child was given up for adoption.  

[4] The applicant and her siblings believe they have a sister who was adopted and 

they would like to make contact with her.  They consider it proper and appropriate that 

she be told about family illnesses (in the event she wants to know this information). 

[5] A social workers report was requested.  The social worker recommends the 

Court allow the social worker to make contact with the adopted person to ask if she 

would like to  receive a "non-identifying letter" from  the applicant, her birth sibling. 

[6] When considering this application I have regard to the case law and s23 of the 

Act. 

The Adoption Act 

[7] Section 23 Adoption Act 1955 sets out the circumstances in which inspection 

of adoption records can take place. Section 23(3) provides: 

 

(1)  An adoption order shall be open to inspection by any person who 

requires to inspect it for some purpose in connection with the 

administration of an estate or trust of which that person is executor, 

administrator, or trustee.  

(2)  Adoption records are open to inspection by—  
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 (a)  any Registrar (as defined in section 2 of the Births, Deaths, 

Marriages, and Relationships Registration Act 1995) or 

marriage celebrant under the Marriage Act 1955 for the 

purpose of investigating forbidden degrees of relationship 

under the Marriage Act 1955; and  

 (b)  any Registrar (as so defined) or civil union celebrant under 

the Civil Union Act 2004 for the purpose of investigating 

prohibited degrees of civil union under the Civil Union Act 

2004.  

(2A)  Adoption records are open to inspection by a social worker for the 

purpose of preparing a report required under section 23A(1).  

(3)  Adoption records shall not be available for production or open to 

inspection except—  

 (a) to the extent authorised by subsections (1), (2), or (2A) of this 

section or by section 11(4)(b) of the Adult Adoption 

Information Act 1985; or  

 (b)  on the order of the Family Court, the District Court, or the 

High Court, made—  

  (i)  for the purposes of a prosecution for making a false 

statement; or  

  (ii)  in the event of any question as to the validity or effect 

of any interim order or adoption order; or  

  (iii)  on any other special ground.  

[8] The only basis upon which Ms [Cunningham] could inspect the inspection 

records is pursuant to s 23(3)(b)(iii).  A “special ground” must exist before the Court 

can order inspection. 

The Case Law 

[9] In Application to inspect adoption records1 Judge Inglis QC considered an 

application to inspect records relating to an adoption in 1960 of a person the applicant 

believed may have been her full or half brother.  A veto on the inspection of birth 

records had been placed by the applicant's birth mother.  The grounds relied on were 

a desire by the applicant to develop a relationship with her brother and a desire to 

know whether the medical problems affecting her children had resulted from her birth 

family. 

                                                 
1 Application to inspect adoption records [1994] NZFLR 297 
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[10] Judge Inglis QC noted that it was an unusual application under s 23 because 

the applicant did not ask to inspect adoption records relating to her own adoption but 

rather the records relating to the person whom she believed may have been her full or 

half brother. 

[11] At page 298 His Honour stated: 

That ground for inspection is understandable, but of course the interests of the 

other parties had to be considered, including the implications of any 

identification of the supposed brother may have for him, whether or not he 

turns out to be related to the applicant.  I do not think this ground in itself can 

be sufficient as a ‘special ground’ in terms of the section. 

[12] In Re adoption of S2 His Honour Judge Ellis considered an application made 

by a biological aunt (J) for inspection of the adoption records of her niece.  The aunt 

wanted the niece to get to know her biological family as “part of her inheritance.” 

[13] His Honour considered the rationale behind the Adoption Act at page 556: 

It is nevertheless clear from the context of the Adoption Act 1955 (even as 

amended in 1985) that as a general rule adoption records are to be kept secret; 

that the exceptions to the rule are to be strictly limited; that the discretion of 

the Courts is not unfettered; and that the general policy of the Act to preserve 

the anonymity and confidentiality of the various persons affected by the 

adoptions should not be lightly eroded. 

[14] Having considered a number of relevant authorities, the Court stated (at 

page 558): 

What these lines of authority have established is that ‘special’ circumstances 

must be more than the ‘individual’ circumstances or the ‘particular’ 

circumstances of a given case. To be ‘special’ there must be some factor or 

combination of factors, which takes the particular case outside the usual range 

for cases of that type. 

  

                                                 
2 Re adoption of S2 [1996] NZFLR 552 

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I474ce5959f6511e0a619d462427863b2&&src=rl&hitguid=If0f0db449ee911e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_If0f0db449ee911e0a619d462427863b2
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I56601536e03911e08eefa443f89988a0&&src=rl&hitguid=I23fa0d409cf711e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I23fa0d409cf711e0a619d462427863b2
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I474ce5959f6511e0a619d462427863b2&&src=rl&hitguid=If0f0db449ee911e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_If0f0db449ee911e0a619d462427863b2


 

 

[15] The Court continued (at page 560): 

J is neither adopted person nor natural parent. She does not purport to act with 

the authority of either. While her motives are undoubtedly sincere, it would in 

my view be inappropriate for the Court to impute to S the desire for, or need 

of personal information which she has not herself requested. The 

understandable wish of the other members of the birth parent's family to make 

themselves available to S has not in any previous case been found sufficient 

ground to breach the strict confidentiality of records to which they are not 

party. 

[16] The Court concluded that “special grounds” did not exist in the case and the 

application was refused. 

[17] Re Adoption of S3 was followed in Re VA (inspection of adoption records)4 

where Judge Fraser found that there were no special grounds for an application in 

which the applicant thought the adopted person should be made aware of health issues 

which were of a hereditary nature. The Judge likewise concluded that the applicant’s 

wish to know her sister and provide a sense of closure was not sufficient to constitute 

a special ground.  

[18] In Re MJ5 Judge Callinicos declined an application that was prompted by the 

emotional desire of the applicant to get to know her half-sister. 

[19] In Re DS6 Judge Courtney reviewed relevant case law, and declared that, while 

the desire to understand family history was not itself a "special ground", the facts of 

the cases showed that the protection of confidentiality and privacy of others was the 

rationale for the decisions. On the facts of the particular case before him, the Judge 

concluded these concerns did not arise in the application before the Court, as the 

elderly applicant was seeking information about her adoptive parents who were both 

deceased. 

  

                                                 
3 Re Adoption of S [1996] NZFLR 552, (1995) 14 FRNZ 166 
4 Re VA (inspection of adoption records) (2001) 21 FRNZ 93 
5 Re MJ FC Christchurch FAM-2003-009-004670, 21 January 2005 
6 Re DS [2012] NZFLR 799 



 

 

[20] In Re KC7 Judge Russell observed that there is a “high threshold” to be reached 

and a “relatively conservative approach” needs to be taken.  In rejecting an application 

by a birth cousin of the adopted person, he held it was clear that a desire to reunite 

family members and give them an opportunity to meet could not constitute a special 

ground. 

[21] Following this case law, neither of the grounds of the application satisfy the 

high threshold in s 23.  In Re VA (inspection of adoption records) both Judges noted 

that the applicants’ general practitioners could commence the process provided for in 

s 11 of the Adult Adoption Information Act 1985.  The section provides: 

11  Access to information on medical grounds 

(1)  For the purposes of this section,— 

 doctor means a health practitioner who is, or is deemed to be, 

registered with the Medical Council of New Zealand continued by 

section 114(1)(a) of the Health Practitioners Competence Assurance 

Act 2003 as a practitioner of the profession of medicine 

 medical includes psychiatric 

 relative, in relation to any other person, means a person who is by 

blood the grandparent, parent, child, grandchild, or (whether of the 

whole or half blood) brother, sister, or cousin, of that other person 

 unknown relative, in relation to any person, means a relative whose 

name and address are unknown to that person by virtue of the 

confidentiality attendant upon the adoption of that person, that 

relative, or some other person who is a relative of them both. 

(2)  A doctor who is— 

 (a)  responsible for the medical treatment and advice of any 

patient; and 

 (b)  satisfied that it is necessary or desirable, for the purpose of 

providing treatment of or advice relating to any medical 

condition of that patient, or for the purpose of providing 

genetic counselling for or in relation to that patient, to obtain 

information about the medical or genetic history of an 

unknown relative,— 

 may give the chief executive notice in writing to that effect, specifying 

the information concerned. 

                                                 
7 Re KC [2013] NZFC 488 



 

 

(3)  Where, in the opinion of any doctor, any information obtained as a 

result of that doctor's dealings with any patient is likely to be relevant 

to the provision of treatment of or advice relating to any medical 

condition or potential medical condition of any unknown relative, or 

the provision of genetic counselling for or in relation to any unknown 

relative, that doctor may with the consent of that patient (or, where 

that patient is not an adult, of that patient's guardian) give the chief 

executive notice in writing to that effect, together with a separate 

statement of that information. 

(4)  A social worker may produce a notice under subsection (2) or 

subsection (3)— 

 (a)  to the Registrar-General; and in that case, notwithstanding 

section 63 of the Births, Deaths, Marriages, and Relationships 

Registration Act 1995, the social worker shall be entitled to 

obtain an original birth certificate of the adopted person 

concerned: 

 (b)  to the Registrar of the court where the court file relating to the 

adoption concerned is held; and in that case the social worker 

shall be entitled to search, inspect, and take a copy of any 

document on the file concerned. 

(5)  A social worker may disclose to the doctor concerned (in the case of 

a notice under subsection (2)) or the doctor of any unknown relative 

(in the case of a notice under subsection (3)) any information 

whatsoever (not being identifying information) relevant to the 

medical or genetic history of the patient or relative concerned. 

(6)  No doctor shall disclose to any person any identifying information 

obtained by the use of information obtained under this section. 

[22] Likewise, if the present applicant is concerned about family illnesses, s 11 is 

the appropriate avenue to follow. 

Decision 

[23] The applicant is neither the adopted person nor the natural parent.  The 

applicant is seeking confidential information about a person who is an adopted person.  

I follow the case law that has gone before me.  In doing so, the applicant has failed to 

establish special circumstances.  The application to inspect adoption records is 

declined.   

  



 

 

Social Workers Recommendation  

[24] Under s 11 of the Adult Adoption Information Act, a social worker is able to 

disclose medical information if ss 11(4) and (5) are triggered.  There is no other 

provision for a social worker to make contact with the sister, directly or indirectly.  In 

Re KC the adopted person had previously made an inquiry of the Ministry of Social 

Development, looking for his own birth certificate.  The relevant file was not found.  

Because the inquiry was not satisfactorily responded to, the social worker agreed to 

re-open it and re-approach the adopted person to ascertain whether he wished to pursue 

the inquiry.  This was considered to preserve the integrity of s 23 in the Adoption Act.  

As no similar inquiry has been made here, it would not be appropriate for the social 

worker to make contact.   

[25] Accordingly I decline to direct the social worker to make contact with the 

adopted person. 

 

 

 

 

 

L Harrison 

Family Court Judge 


