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Introduction 

[1] This matter has come before the Court for formal proof hearing in a busy list 

Court.  Thus time did not conveniently allow the Court to properly consider the 

extensive affidavit evidence, attached exhibits and helpful submissions tendered by 

the prosecutor. 

Defendant’s non-appearance 

[2] Section 118(1)(a) of the Criminal Procedure Act 2011 (“CPA”) provides that a 

defendant must be present at any hearing if he or she has been summoned to attend 



 

 

that hearing.  In this case, the defendant was, on 21 July 2017, served with a summons 

to attend Court on 29 August 2017 at 9.00 am.  Proper proof of the service of the 

summons is before the Court.  As a result, the defendant was required to be present on 

29 August 2017.  He did not appear on that date or any subsequent date.   

[3] Section 124 of the CPA provides: 

124 Procedure when hearing proceeds in absence of defendant 

(1)  A hearing at which the defendant is required by section 118 to be 

present may proceed in the absence of the defendant even if the 

defendant is not, or ceases to be, represented by a lawyer. 

(2)  If a hearing at which the defendant is required by section 118 to be 

present proceeds in the absence of the defendant,— 

 (a)  the lawyer for the defendant may continue to represent the 

defendant; and 

 (b)  all provisions that relate to the conduct of the proceedings 

continue to apply, with any necessary modifications; and 

 (c)  if the offence charged is a category 1 offence, evidence of a 

fact or opinion that would be admissible if given by oral 

evidence, is also admissible if given by way of an affidavit or 

a formal statement; and 

 (d)  the charge against the defendant may be proceeded with up 

to and including,— 

  (i)  in the case of a category 1 offence, sentencing; or 

  (ii)  in any other case, delivery of the decision or verdict 

of the Judge or jury. 

(3)  If a person is found guilty in his or her absence at a hearing at which 

the defendant is required by section 118 to be present, the court may— 

 (a)  direct that a notice be served on the defendant advising the 

defendant— 

  (i)  that he or she has been found guilty in his or her 

absence; and 

  (ii)  of the date on which he or she must appear for 

sentencing; and 

  (iii)  that, if he or she wishes to apply for a retrial under 

section 125, the application must be filed no later than 

15 working days after the date of service of the notice; 

or 



 

 

 (b)  if the person is liable on conviction to a sentence of 

imprisonment, issue a warrant to arrest the defendant and 

bring him or her before the court for sentencing. 

(4)  If a person is sentenced in his or her absence for a category 1 offence 

at a hearing at which the defendant was required by section 118 to be 

present, the court may direct that a notice be served on the defendant 

advising the defendant that— 

 (a)  he or she has been sentenced in his or her absence; and 

 (b)  if he or she wishes to apply for a rehearing under section 126, 

the application must be filed no later than 15 working days 

after the date of service of the notice. 

(5)  A formal statement admitted as evidence under subsection (2)(c) is to 

be treated as evidence on oath given in a judicial proceeding within 

the meaning of section 108 of the Crimes Act 1961 (which relates to 

perjury). 

[4] The charges relate to category 1 offences and accordingly pursuant to 124(2)(c) 

evidence of a fact or opinion is admissible by way of an affidavit.  The charge may be 

proceeded with in the current circumstances up to and including sentencing pursuant 

to 124(2)(d)(i). 

[5] In this case, the defendant has been properly advised of the charges faced and 

has elected not to be represented or present.  In the circumstances, it is appropriate to 

proceed in his absence. 

[6] Section 124 of the CPA provides the Court with a discretion to direct that a 

notice be served on the defendant advising him that he has been found guilty in his 

absence, advising him of the date that he must appear for sentencing and giving 

information regarding any application for a retrial.  It is my view that it is appropriate 

in the circumstances of this case to proceed up to and including sentencing without 

further notification to the defendant.   

Formal proof 

[7] The defendant faces two charges.  With the exception of the alleged offending 

dates, they are identical.  The charges allege that the defendant on or about 16 August 

2014 (CRN 17004501607) and between 24 September 2014 and 14 July 2015 (CRN 



 

 

17004501608) at Auckland did prescribed electrical work in breach of s 74 of the 

Electricity Act 1992.  Both charges attract a maximum fine not exceeding $50,000. 

[8] Extensive affidavit evidence has been filed.  In particular, I have affidavits 

from [names deleted].  Each of the affidavits has been sworn very recently.   

[9] I note, of course, that there has been nothing offered by the defendant to 

challenge or contradict the affidavit evidence.  I am also satisfied that all of the 

evidence proffered by the prosecutor is relevant admissible evidence. 

[10] On the basis of the evidence before the Court, I am satisfied that prescribed 

electrical work was carried out on or about the dates alleged in the charges.   

[11] The only issue outstanding is whether or not the Court can be sure, in other 

words satisfied beyond reasonable doubt, that it was Mr Whittle who carried out the 

prescribed electrical work without authorisation. 

[12] I am entitled to draw inferences so long as they are properly and logically 

available on the evidence which I accept.   

[13] I am also entitled to consider any properly admissible propensity evidence.  

Here, although the defendant has not appeared himself or by counsel to dispute any 

issue, I proceed on the basis that the identity of the individual who carried out the 

prescribed electrical work without authorisation is an issue.  The propensity evidence 

addresses that issue. 

[14] The prosecutor has offered propensity evidence that the defendant pleaded 

guilty to a charge of performing unauthorised prescribed electrical work in October 

2012.   

[15] Although the propensity evidence relates to only one act and the connection in 

time is approximately two years, there is a very distinct similarity between the 

propensity act and the acts alleged here.  The acts are inherently unusual and must, as 

a matter of commonsense, require particular skill and knowledge of electrical wiring.  

I am quite satisfied that no one else occupying the subject property at the time the 



 

 

prescribed electrical work was carried out had such skill or knowledge.  Thus the 

propensity evidence has significant probative value regarding the issue of who carried 

out the prescribed electrical work.   

[16] I also observe that the evidence establishes that the defendant was living at the 

relevant property for the entire duration of the period when the work was carried out.  

The deponent, Mrs Whittle, observed Mr Whittle performing electrical work at the 

property.  Furthermore, she says that Mr Whittle undertook all of the electrical work 

carried out at the property.  Mr Whittle had formally been a registered electrician, but 

that registration was suspended from 1996, yet Mrs Whittle observed him still carrying 

out electrical work as a self-employed electrician subsequent to suspension.   

[17] I am quite satisfied that the only, and indeed inevitable, inference available is 

that the prescribed electrical work was carried out by the defendant, Mr Whittle.   

[18] The evidence establishes that the defendant’s registration as an electrician has 

been suspended since 1996.  He is, therefore, not authorised under s 74 of the 

Electricity Act 1992 to carry out prescribed electrical work.  I am thus satisfied that 

the prescribed electrical work carried out was not authorised.   

[19] Accordingly, I am satisfied that all of the elements of both charges have been 

proved beyond reasonable doubt.  I enter convictions accordingly.   

Sentence 

[20] From 1 April 2010, the maximum penalty for the offence charged was raised 

by Parliament from $10,000 to $50,000.   

[21] The facts upon which I proceed to sentence Mr Whittle are these: 

(i) The defendant’s electrician registration was suspended in late 1996 and 

has not since been lifted.  He is thus unable to lawfully perform any 

prescribed electrical work.  The defendant’s registration was cancelled 

because of the negligent manner in which he had carried out prescribed 

electrical work and failed to provide a certificate of compliance.  



 

 

(ii) Mr Whittle pleaded guilty to a charge of performing unauthorised 

prescribed electrical work in October 2012.  He was fined $5,000 and 

ordered to pay Court and solicitor costs.  The earlier prosecution of Mr 

Whittle related to prescribed electrical work he had carried out in 2011.  

The work displayed poor workmanship and was, in places, unsafe. 

(iii) The current electrical work in question involved the defendant 

bypassing the metered supply, creating an unmetered supply of 

electricity.  This involved the installation of a bridging wire which 

constituted prescribed electrical work. 

(iv) The unmetered supply was dangerous because: 

(a) It bypassed any protective devices; 

(b) It could have been subjected to extremely high potential fault 

currents; 

(c) Street level line protection may not have operated posing a very 

real risk of fire.   

(d) The work constituted an immediate hazard to life and property. 

[22] The aggravating factors of the defendant’s offending are: 

(i) The installation of the unmetered supply not only constituted obvious 

theft of electricity, in other words, other criminal offending, but was 

extremely unsafe and required urgent remedial work. 

(ii) Not only has the defendant been suspended from practicing since late 

1996 because of unsafe work, but has previously been convicted of the 

same offence as the present offences.  It is thus my view that the 

defendant’s current offending is brazen.   



 

 

(iii) The defendant’s offending has resulted in two charges and it has 

continued for a period of approximately 11 months.  There have 

therefore been safety issues arising over that entire period.   

(iv) A considerable amount of electricity has been stolen.   

[23] Bearing in mind the foregoing aggravating factors and the maximum 

prescribed penalty, I adopt a starting point of a fine on each charge of $10,000.   

[24] I uplift each starting point by $2,000 to reflect the defendant’s prior conviction.  

Added together the resultant penalty amounts to $24,000.  I reduce that to take into 

account the totality of the defendant’s offending by $4,000 reducing the end result to 

a total penalty of $20,000. 

[25] The result is that on CRN 17004501607 the defendant is fined $10,000, ordered 

to pay Court costs of $130. 

[26] On CRN 17004501608, the defendant is fined $10,000, ordered to pay Court 

costs of $130, solicitor’s costs of $226 and reparation is ordered to be paid to the 

prosecuting board in the sum of $437.90.   

[27] In its submissions on sentencing, the prosecutor seeks an order pursuant to s 73 

of the Public Finance Act 1989 that 90 percent of any fine recovered by the Ministry 

of Justice be paid to the prosecuting board.  Section 73 appears mandatory in its terms 

thus no order is required.  Section 73 provides: 

73 Payment of fines to local authorities and other organisations that 

conduct prosecutions 

(1)  Subject to subsection (2) and any other provision of any Act, where a 

local authority, or other organisation (other than a department, an 

Office of Parliament, a Crown entity, a Schedule 4 organisation, or a 

Schedule 4A company) that is specifically empowered to do so by any 

Act, or any person on behalf thereof, prosecutes a person in a court of 

law in respect of an offence and the prosecution results in the 

imposition of a fine, the amount of the fine recovered shall be paid to 

the local authority or other organisation. 

(2)  There shall be deducted from every amount payable to a local 

authority or other organisation under subsection (1) a sum equal to 



 

 

10% thereof, and this sum shall be credited to the Crown Bank 

Account or a Departmental Bank Account:  

provided that, where any money awarded by a court in respect of any 

loss or damage is recovered as a fine, no deduction under this 

subsection shall be made in respect of that money. 

[28] For the foregoing reasons, I simply note that 90 percent of any fine payments 

collected from the defendant are required to be paid to the Electrical Workers 

Registration Board.   

 

 

 

 

 

R G Ronayne 

District Court Judge 


