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The charge 

[1] [Amber Bond] is charged with receiving stolen property pursuant to s 246 

Crimes Act 1961.  

[2] It is alleged the defendant received a stolen microwave and toaster, together 

valued at $45, being reckless as to whether or not the property had been stolen. 

The facts 

[3] The defendant (and her husband) live at [address 1], Gisborne.  The defendant’s 

daughter lives at the neighbouring property at [address 2], Gisborne.  The defendant 

entered her daughter’s home (when her daughter was not at home) and took the 



 

 

microwave and toaster to replace her microwave and toaster she believes were broken 

by her daughter. 

[4] The defendant’s daughter subsequently told the defendant to keep the 

microwave and toaster as a Mother’s Day gift. 

Elements of the charge 

[5] The only element of the charge in issue is whether the defendant was reckless 

as to whether or not the microwave and toaster were stolen. 

[6] The onus of proving this element of the charge is on the police.  The police 

must prove this element of the charge beyond reasonable doubt. 

Background to the offending 

[7] The microwave and toaster were two items of property stolen (amongst other 

property) from a motor lodge between 22 and 23 January 2017.  On Tuesday, 

28 February, a search warrant was executed at the defendant’s property, and again on 

2 March 2017, when the stolen microwave and toaster were found in the defendant’s 

kitchen.  The defendant was interviewed by the police on 6 March 2017. 

Police case 

[8] The police case is the defendant’s daughter is a drug addict; her drug of choice 

being methamphetamine.  The police argue that as a consequence of her addiction, she 

would not have any disposable income (from her benefit) with which she could have 

purchased the microwave and toaster (at $45).  Further, the defendant knows her 

daughter is a thief.  The defendant was therefore reckless as to whether or not the 

microwave and toaster had been stolen when she received the property from her 

daughter. 

 

 



 

 

Defence case 

[9] The defence case is that the defendant was not reckless about whether or not 

the microwave and toaster were stolen, there being no reason for the defendant to 

believe the property was stolen. 

Police evidence 

[10] The police evidence came from [the Detective Constable].  [The Detective 

Constable] read his brief of evidence.  A DVD record of an interview with the 

defendant on 6 March 2017 was produced as exhibit 1 and then played.  A transcript 

of the interview was available. 

[11] Scene and exhibit photographs were admitted into evidence by consent. 

[12] In the police interview, the defendant confirmed the following: 

(a) The defendant did not believe the microwave and toaster were stolen; 

(b) Her daughter has been addicted to methamphetamine for about a year; 

(c) The defendant is aware that a methamphetamine habit is expensive; 

(d) Her daughter is not working and is in receipt of a benefit; 

(e) Her daughter, no doubt, stole to support her methamphetamine habit (as 

she had stolen from the defendant and other family members); 

(f) The defendant would go into her daughter’s house from time to time to 

check on things (but would not look in too much detail as she might see 

something she did not want to see); 

(g) The defendant believed she would be able to identify something new to 

the property if there was something new there; 



 

 

(h) The defendant did not notice any of the stolen items that were in her 

daughter’s home (in addition to the microwave and toaster); 

(i) That her daughter said the defendant should keep the microwave 

and toaster that she had taken from her daughter’s home as a 

“Mother’s Day gift”. 

[13] Under cross-examination[the Detective Constable] accepted: 

(a) That the microwave and toaster would not have looked out of place in 

the defendant’s daughter’s home, given the age of the property (the 

microwave was some 19 years old); 

(b) That it was possible that referring to keeping the microwave and toaster 

as a “Mother’s Day” gift was just a turn of phrase (as it was not 

Mother’s Day or thereabouts); 

(c) That the defendant’s daughter said the defendant did not know the 

microwave and toaster were stolen; 

(d) That the defendant said she would not have taken the microwave and 

toaster had she known they were stolen. 

Defence evidence 

[14] The defendant chose to give evidence.  Her evidence was consistent with what 

was said in her police interview.   

[15] The defendant’s evidence was: 

(a) When she took the microwave and toaster she thought they belonged to 

her daughter; 

(b) She had seen a microwave and toaster at her daughter’s property before 

she returned from time away ([details deleted] and she returned around 



 

 

two weeks after that) to be advised that her daughter had broken her 

microwave and toaster; 

(c) She did not enquire of her daughter as to whether or not the microwave 

and toaster were stolen; 

(d) In spite of her daughter’s methamphetamine addiction, she keeps a 

fairly tidy home (confirmed by the photos in evidence); 

(e) There is nothing that made the defendant think that the microwave and 

toaster might be stolen (the photos also confirm they would not look 

out of place in the defendant’s daughter’s home). 

Credibility 

[16] I found the defendant to be credible.  There were no major inconsistencies with 

respect to her evidence.  Under cross-examination, her evidence was consistent.  She 

was forthright in describing her daughter and her daughter’s addiction. 

Case law 

[17] For the purposes of s 246 Crimes Act 1961, “recklessness” is not defined.  

[18] The police say the defendant was reckless by not making any enquiry into the 

source of the microwave and toaster.  The police referred me to the Court of Appeal 

case of Cullen v R at [23] where the Court said:1 

It seems reasonably clear that if someone receives property, the source 

of which is unknown, then a conscious risk is taken in determining not 

to make further enquiries. 

[19] I accept the defendant’s evidence that she did not know the property was stolen.  

So, has she consciously taken an unreasonable risk, in taking the property from her 

daughter?  Indifference itself can be enough.2   

                                                 
1 Cullen v R [2012] NZCA 413 at [23]. 
2 Cullen v R [2012] NZCA 413 at [23]. 



 

 

[20] The test must be subjective.  A subjective recognition that the property may 

well have been stolen. 

[21] As confirmed in R v Harney:3  

Generally, the concept of the term “recklessness” is regarded, in New Zealand 

criminal law, as the conscious taking of an unreasonable risk.” 

[22] Defence counsel referred to R v Crooks4 which must now be read, subject to 

the changes to the definition of the offence, including recklessness being able to meet 

the mens rea element of the offence. 

[23] Here, there is nothing remarkable or out of the ordinary in relation to the 

microwave and toaster being in the defendant’s daughter’s home.  In fact, the presence 

of those items is in keeping with how the rest of the home is furnished (as it is 

furnished).  Also, reference was made to the presence of a washing machine of more 

significant value (which was not stolen and had not been sold to purchase 

methamphetamine – as had none of the other furniture present which was not stolen). 

Decision 

[24] The value of the microwave and toaster is $45 (at best).  Neither looked out of 

place in the defendant’s daughter’s home (as opposed to, for example, a 60-inch flat 

screen TV).  Nor in fact, did any of the other stolen items in the defendant’s daughter’s 

home that the defendant did not identify as being stolen, look out of place. 

[25] If the police argument were to succeed, the defendant would run the risk that 

she would be guilty of receiving any property she might be given by her daughter, 

which had an approximate value of $45.  For example, if the defendant’s daughter 

gave the defendant a box of Favourites chocolates and a Lotto ticket for Mother’s Day 

(not being something out of the ordinary) the defendant would be at risk of receiving 

stolen goods recklessly had those items been stolen or improperly obtained.  A 

situation would literally be created whereby the defendant could not receive any 

                                                 
3 R v Harney [1987] 2 NZLR 576 (CA) at 579. 
4 R v Crooks [1981] 2 NZLR 53 (CA). 



 

 

property of any kind from her daughter without running the risk that she was being 

reckless as to whether or not such property might be stolen. 

[26] I find the defendant not guilty. 

 

 

 

 

 

 

 

 

H L C Raumati 

District Court Judge 


