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NOTES OF JUDGE B A MORRIS ON SENTENCING

  

Charge and Facts 

[1] Mr van Steensel has pleaded guilty to owning a dog that attacked a 12 year old 

boy. 

[2] As to the facts, Mr van Steensel owns an organic farm that produces a variety 

of organic produce and free-range animals for on-sale.  He has a Maremma cross 

border collie dog named Archie.  Archie has been used and trained by the van Steensels 

as a livestock guardian dog.  Archie’s job is to protect the plant crops and animals on 

the farm by patrolling the property, barking and disrupting potential predators.  It is a 

job that Archie is very good at. 



 

 

[3] On Tuesday, 17 January this year, it was a busy day, as Tuesdays were for the 

farm.  But their business and flurry was increased by the fact one of their employees 

was late and they had been waiting for her to leave.  She had her two school-aged boys 

with her, aged 12 and nine.  Her young son was friendly with Mr van Steensel’s young 

son.  The boys had visited many times before and had no previous issues with Archie.  

The van Steensels had previously told the boys to get Archie’s attention verbally prior 

to patting him and not to pat him on the head. 

[4] On the day, Archie was nursing a puncture wound in his right eye that he had 

received the week before.  He kept his eye closed as much as possible and stayed out 

of people’s way. 

[5] On their arrival, the boys rushed up to the house.  Archie was there.  Without 

thinking, it would seem, the 12 year old patted Archie on the head.  Archie jumped up 

and bit the boy on the arm and again on the face.  When the boy started screaming, 

Archie ran off and went quickly with Mr van Steensel’s daughter to be tied up. 

[6] The 12 year old received a four-centimetre laceration to his cheek that required 

suturing, a laceration to his chin and a small laceration to his jaw and a small puncture 

to his forearm. 

[7] A canine behavioural expert has opined that Archie had inhibited his bites, i.e., 

held back his bites, to some degree.  While he bit hard, it appeared to be only minor 

clamping of the jaws and no evidence of shaking.  The laceration, she opined, was 

more likely to be the effect of the movement away of either of them.  In short, it seems 

a reflex type action, though two separate bites, with the dog retreating immediately 

after.  The expert also opined that possibly the patting hurt the dog and that the lack of 

vision may have had some bearing on his response on this occasion. 

[8] In explanation, Mr van Steensel told the investigating officer that the dog had 

to be taken seriously and does not like surprises, and that the incident has taught the 

family they need to be more prepared with regard to the safety of the others.  

Mr van Steensel has clarified that:  he meant that the dog barks at strangers and is 

standoffish but calms down as soon as he is comfortable with newcomers. 



 

 

Victim Impact 

[9] I do not have a victim impact statement.  The mother of the boy and the young 

boy himself are friends of the family.  They have reconciled.  There have been no 

issues with them and, indeed, they did not make the complaint, nor did they wish to 

be involved in a restorative justice process, as that was not necessary. 

Fine 

[10] The first issue I have to determine is the appropriate fine.  In doing so, I take 

into account all the purposes and principles of our Sentencing Act 2002, particularly 

the need for deterrence but also the need for consistency with others and ending up 

with the least restrictive outcome. 

Offence 

[11] I consider the offence first.  I focus on Mr van Steensel’s culpability to some 

extent.  The second issue, as to destruction, focuses on the dog’s. 

[12] First, as to the nature of Mr van Steensel’s failure to take reasonable steps to 

have Archie under control and to ensure that the dog did not cause anyone injury.  The 

prosecution, understandably, rely on the fact that there were two previous incidents 

that Mr van Steensel had told the prosecution about – one of Archie nipping their own 

son, and the second, biting a neighbour.  The prosecution say with the knowledge of 

that propensity, Mr van Steensel should have been extra vigilant to ensure there was 

no possibility of interaction. 

[13] I do set that submission in the context that Mr van Steensel, who was the 

person who informed the prosecution of that, explained the nature of them.  Each was 

when Archie was a young dog – the first, as a puppy, and the second, at 18 months.  

The first was when Mr van Steensel’s young son fell on Archie, then a puppy, when 

he was asleep.  Archie nipped the boy, and no medical attention was required.  The 

second was when their neighbour came over the boundary fence and approached the 

dog, aggressive in both tone and manner, in effect bailing the dog against the house.  



 

 

Archie bit the neighbour.  Again, no medical attention was required.  Since that time, 

as an adult dog it has presented no issues at all over the following two years until this 

incident. 

[14] Nevertheless, while not placing much emphasis on those two instances 

themselves, it is clear Mr van Steensel knew people had to be careful with this dog.  It 

was a boundary enforcer by job; by description; by training; and by nature.  He would 

not have ensured that there were rules of engagement with this dog if he did not 

consider there was a risk.  The dog should not have been permitted to be effectively 

free range, particularly when there would be young, no doubt exuberant boys around 

and in particular when the dog would feel vulnerable and the need to protect himself, 

with an eye injury.  In these circumstances, particularly, it was inadequate to rely on 

the compliance of nine- and 12 year old boys. 

[15] I also take into account the nature of the injuries.  This was not a trivial, trifling 

injury.  It was significant enough to warrant sutures.  An offender in Court, who has 

committed an offence where the face was targeted, has more culpability.  This dog 

certainly bit the face, and there were two separate bites, one to the face and one to the 

arm. 

[16] As to the impact on the victim, I note he is a family friend and is forgiving of 

this unfortunate event.  But nevertheless, it would have caused this young boy, I am 

sure, considerable pain and distress.  Fortunately, there is no lasting impact. 

Starting Point 

[17] In setting the starting point for the offence, I consider the case referred to me 

of Jenny Lyn Walker v Nelson City Council.1  But that, in my view, was more serious.  

There had been a significant history of biting by that adult dog towards others, on nine 

occasions, and biting strangers and friends.  A consultant expert who was engaged by 

the owner was bitten two times by the dog.  And whilst I do not have significant details 

for comparison, they were described as bites on the hands and wrists, and an 

                                                 
1 Jenny Lyn Walker v Nelson City Council [2017] NZHC 750 



 

 

ambulance was called and the victim was taken to hospital for sutures.  In that case 

there was a starting point of $750 that was reduced to $450 for lack of previous. 

[18] I consider in this case that the starting point should be a fine of $500. 

Personal Factors 

[19] From there I look at features that affect the defendant personally.  He is a man 

with no previous convictions at all.  He has no previous convictions in respect of this 

type of offence.  There has been no previous enforcement action by the Council in 

relation to Mr van Steensel, either in relation to this dog or any others.  There has been 

no dog enforcement action in relation to this dog, although I do note the two incidents 

I have already referred to. 

[20] Mr van Steensel and his family made an instant response to assist the victim, 

and there was ongoing sympathy and support.  They have taken steps to ensure this 

never happens again.  They have determined to tie the dog up whenever anyone else 

is around.  They have built a new kennel and run to have Archie in whenever anyone 

is present.  They have installed signs at the gate of the property to warn people about 

the presence of the livestock guard dog on the property.  They engaged an expert to 

assess what requirements would be needed to mitigate the risk.  They have purchased 

and are prepared to use a muzzle and, if required, to neuter the dog to reduce risk. 

[21] All those steps lead me to reduce the fine to $400. 

[22] And finally, the plea that Mr van Steensel has entered means that the State is 

not put to proof, and it means that Mr van Steensel accepts responsibility.  And, I 

accept he is remorseful. 

[23] In those circumstances the fine is $300, and I order that 50 percent of that is to 

be paid to the prosecution. 

[24] The Court costs are $130. 

Destruction Order 



 

 

[25] The second issue, and obviously the most important issue for this family, is 

whether there is to be an order for destruction of Archie.  It is undoubtedly a trained 

and highly helpful asset, in effect, for this business.  In addition, no doubt it is much 

loved by the family, though it is not a companion animal; it is a working dog who 

remains outside. 

Law 

[26] As to the law, I have convicted and fined Mr van Steensel in accordance with 

s 57(3) Dog Control Act 1996 that states that I must order the destruction of Archie 

unless I am “satisfied that the circumstances of the offence were exceptional and do 

not warrant destruction of the dog.” 

[27] There are two portions to be considered, and the focus in this legislation is to 

protect the public from the potential of a dog attack.  The exceptional reasons must 

relate to that and is incorporated in the additional emphasis provided by the words 

“and do not warrant destruction of the dog.” 

[28] “Exceptional” provides a very narrow gate for an owner and its dog to squeeze 

through to achieve a non-destruction order.  The High Court has held that to be 

“exceptional,” the circumstances must be: unique, special, substantially unusual, 

though they are not as high or as narrow as having to be “extreme.”  Secondly, it must 

relate to the offence.  That has been held by the High Court to be wider than the attack, 

a phrase used elsewhere in the legislation.  It does incorporate actions of the dog and 

the owner before, and during, the attack. 

[29] Thirdly, the defence submit that there is authority to say that the second part of 

the test, that “the destruction of the dog is not warranted,” enables me to look at all the 

steps that Mr van Steensel has taken, and is prepared to take, that will ensure there will 

never again be the risk of attack to a child or anyone else.  That is an enticing 

submission and relies on the decision of McClintock v Taupo District Council.2 

                                                 
2 McClintock v Taupo District Council [2017] NZHC 58 



 

 

[30] But I prefer the interpretation in other High Court cases such as Halliday v New 

Plymouth District Council 3, where it is held the Court cannot look to events or 

circumstances after the offence as, by their very nature, they are not circumstances of 

the offence; the offence of an attack is completed.  I would take that ruling to relate to 

the second set of words as well as to whether an order for destruction is warranted.  

The words are conjunctive; that is, the phrase says I must be “satisfied that the 

circumstances of the offence were exceptional and do not warrant destruction of the 

dog.”  In my view and in the view of Halliday, that means the circumstances of the 

offence were exceptional, and those circumstances do not warrant the destruction of 

the dog.  If it is intended to be disjunctive under two separate tests, Parliament would 

have said, “The Court must make the order unless it is satisfied that the circumstances 

of the offence were exceptional and that a warrant for the destruction of the dog is not 

warranted.”  The “and do not” in the phrase relates back, in my view, to the 

circumstances of the offence. 

[31] The section says I must be “satisfied,” and the term “satisfied” has not been 

the subject of submissions.  But, one would normally think that would put a burden on 

the prosecution4 of balance of probabilities.  And if that is so, that threshold, in my 

view, has been met.  There are other areas in law where the word “satisfied” has been 

used, such as a s 106 discharge without conviction, and the Courts have held there it 

is not so much a burden on a defendant or to a particular standard, but simply I must 

be satisfied.  I have considered both of those tests in making this decision. 

Prosecution Submissions 

[32] As to the prosecution case, the prosecution say the order for destruction must 

be made.  There is nothing unusual about a busy Tuesday on this farm, let alone 

exceptional.  There is nothing unusual, let alone exceptional, about a 12 year old boy 

not following rules.  And, there is nothing unusual in this breed responding in the way 

that it did; indeed, it is within the normal range of expected behaviour, according to 

the defence expert.  In all those run-of-the-mill and entirely predictable circumstances, 

the prosecution say, the order must be made. 

                                                 
3 Halliday v New Plymouth District Council HC New Plymouth CRI-2005-443-11, 14 July 2005 
4 I note I said “prosecution” when these notes were typed back. I had intended to say “defence.” 



 

 

[33] In addition, the prosecution say that such an order is required for public safety, 

the order is warranted: With this dog’s previous history, with its breed and propensity, 

and with this not insignificant biting, the public protection requires the order to be 

made. 

Decision 

[34] I have considered the matter carefully.  There is no question, in my view, this 

is a finely balanced matter.  There is much to be attracted to the prosecution 

submissions.  I agree with the prosecution that the fact that the farm was busy, the fact 

that the child did not comply with instructions, does not take this into the category of 

exceptional.  I do not accept, either, the defence submission that the fact that it is a 

boundary enforcer somehow makes this exceptional.  It might be an unusual role, but 

it is not exceptional in the sense that it would somehow reduce the risk of attack.  

Indeed, it could be argued it would be the opposite. 

[35] There is a feature, however, that I consider does warrant this case coming out 

of the mundane, the normal, to elevate it to exceptional in its difference, and that is 

this.  This adult dog, over the previous two years, had shown no signs of gratuitous 

attack.  On this day it was suffering from a significant eye injury.  That means it would 

have been hypervigilant to touch, supersensitive to pressure causing pain.  That does, 

in my view, amount to an exceptional circumstance that is causative of the attack, and 

the lack of injury important in assessing future risk when looking at the previous two 

years of behaviour, when this dog did not have an injury. 

[36] I note the behavioural expert said, as I have mentioned, that this behaviour is 

within the normal range of its breed.  That, on its own, would seem to go against a 

finding of “exceptional,” but I note two points about that.  Maremma dogs are not 

categorised inherently as dangerous dogs.  There is no presumption that they are so.  

It cannot be that the natural extraction of that portion of the expert’s evidence means 

that whenever a Maremma dog bites, it must be put down as being normal and not 

exceptional.  Each case must be looked at on its own individual facts as opposed to a 

characterisation of the breed.  To take an extreme example:  if a 10 year old Maremma 

dog had been exceptionally placid throughout its life and then, with a sore, stitched 



 

 

foot, its foot had been accidentally stood upon by a young child, and the dog then 

nipped the child, it cannot be that the characterisation of the breed means that the order 

must be made, that it cannot be exceptional circumstances. 

[37] Secondly, her comments in that regard are to be set in the context of her full 

report.  She opined, too, that the presence of the injury may have been causative here.  

This particular dog, of this breed, as an adult without injury, had never bitten. 

[38] My finding is that injury does elevate the circumstances of the offence to 

exceptional, and those circumstances of the offence – all of them, including presence 

of the injury – do not warrant the destruction of this dog. 

[39] I say by way of postscript that I enquired of the prosecution whether I could 

make conditions upon the continued ownership of Archie, and the prosecution 

helpfully, by memorandum, advised me that is not possible; there is no such provision.  

I am comforted in knowing, however, that insofar as the future is concerned, the 

Council must classify Archie now as either a dangerous or menacing dog, given the 

destruction order has not been made.  And I note that Mr van Steensel has agreed to 

comply with all that that would entail, and I am sure it will entail containment of the 

dog, management of it, muzzling and possibly neutering so as to also back up his 

continuing public safety 

[40] So Mr van Steensel, there is a fine as I have indicated, and Court costs. 

[41] There is no destruction of the dog. 

 



 

 

Postscript 

[42] I neglected to say in Court, as I had intended, that I am very appreciate of each 

counsel’s careful and competent assistance.  I am also appreciative of Mr Delamere 

offering to assist Mr van Steensel pro bono. 

 

 

 

B A Morris 

District Court Judge 


