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NOTES OF JUDGE M A CROSBIE ON SENTENCING

 

 

[1] Mr Te Runa, you are 25 years of age and you are for sentence today on one 

charge of causing grievous bodily harm with intent to injure in contravention of 

s 188(2) Crimes Act 1961.  The offence carries a maximum penalty of seven years’ 

imprisonment.   

[2] As I discussed with you a few minutes ago, you are in custody in Auckland.  

Defence counsel Mrs Stevens, is based here and it was agreed that it would be 

convenient for all concerned if sentencing could take place via AVL.  You were happy 

with that, Mrs Stevens was happy with that and I am happy with that, so I acknowledge 

that you have taken a pragmatic approach to that and we have not had to bring you 

back down to Dunedin.  



 

 

[3] I acknowledge that Mrs Stevens has provided written submissions.  I do not 

have anything from the police.  I lament that.  As far as category 3 offending goes, and 

as the summary will establish in a minute given the context of the offending and where 

it took place, it is not an insignificant matter and the Court would have been assisted 

by submissions.   

[4] The victim in the matter was 20 years of age at the time.  You were celled up 

together at OCF at Milton and he, in fact, on 24 April this year, requested to be celled 

up with you, to share a cell.  The two of you were celled in Wing 35, a high risk unit, 

at OCF.  In that unit inmates are housed in the cell but are let out for two to four hours 

a day for recreational periods.   

[5] The summary refers to the fact that you are a patched member of Black Power.  

Persons wanting to join the gang and become a patched member must prove complete 

loyalty.  They are taken on in an apprentice-type position under a patched member.  

The victim was in the early stages of prospecting for the gang under your direction.  

[6] Between 6 and 19 May, the victim did not leave his cell for any recreational 

period but was subject to regular checks from Corrections staff.  However, he covered 

his face and body with items of clothing and blankets during each check and voiced 

that he was fine.  Each day inside the cell he was subject to prolonged assaults, known 

as conditioning, as part of a prospecting method to be part of the gang.  As part of the 

process he was punched and kicked by you all over his body, including face, chest, 

arms and genital area.   He was punched in the jaw a number of times to the point 

where his face was so swollen he was unrecognisable.  He was punched and kicked to 

the groin area, including the inside of his thighs and testicles, and sustained bruising 

to his hand, jaw, arms and legs.  He found both eyes filled with blood and he urinated 

blood in the days prior to being admitted to hospital, and sustained two hematomas to 

the anterior compartments of both thighs, and fractures to the left numbers 6 and 7 

ribs.   

[7] As Mrs Stevens has noted, you were charged on 2 June and pleaded guilty on 

23 June - shortly after the charges were laid, therefore.   



 

 

[8] I have taken Mrs Stevens’ submissions into account.  I have also looked at your 

previous history which, despite your age, is quite lengthy.  I have taken into account 

also some other cases that I have had a look at and the probation report.  You are still 

quite a young man, Mr Te Runa.  You are here in front of the Court again for serious 

offending.  It was so serious that, at the time I took the plea, it attracted a second strike 

warning which I note has been given already.  As Mrs Stevens has noted in her 

submissions, that has implications for you because it means that you will serve all of 

that sentence.  That is a consequence of the regime that has been put in place for 

repeated serious violent offending. 

[9] Today is about holding you to account.  Looking at the seriousness of this 

matter and your age, I do hope that what Mrs Stevens has said to me proves to be true, 

as far as you are concerned.  I do hope that you have the contrition and remorse that 

she has expressed on your behalf.  If this type of offending continues it will not be lost 

on you that you will end up spending a significant time, part of your life in prison.  I 

assume that there are family who would rather have you round them than where you 

currently are.   

[10] There are things that you can do in relation to a propensity for violence.  That 

may involve you going to a high risk unit somewhere to undertake a 

violence-prevention course or something like that.  That is available to you.  We saw 

you at a very early age come into the Court system.  Putting your youth matters to one 

side up in Gisborne and Whakatane we saw convictions for male assaults, assault with 

an instrument, assault with intent to injure in 2012.  Breaches of sentences of the Court 

2013.  Assault with a weapon and common assault from Whakatane.  Breaches of 

protection order and common assault in 2014.  From the Whakatane District Court, a 

number of other convictions for breaches of protection order and release conditions.  

Your current sentence includes two convictions for injury with intent to cause grievous 

bodily harm out of the Whakatane District Court in September 2015.  

[11] Holding you to account means here we are again in relation to another offence 

involving serious violence.  Today is also about deterring you and others like you.  

This Court does see a number of matters where inmates commit assaults on others in 



 

 

the prison environment.  It is a particularly aggravating feature.  It is also aggravating 

that this was a gang initiation.  I will come to the aggravating features in a minute.  

[12] I also have to denounce your conduct.  This was prolonged violence over a 

number of days with some major impacts for the victim.   

[13] You did enter that early guilty plea.  Counsel says that you are remorseful.  As 

far as the probation report is concerned, it says that there is the aspect of the other 

person being willing as far as the prospecting was concerned.  You say that you should 

have thought about things.  You speak of your willingness to perform but with some 

ambivalence about performing the role of gang protocols.  You admitted having to use 

anger as a means of participating in the process of conditioning and you are now 

feeling bad about that.  You told the probation report writer that you gained no sense 

of satisfaction and, at the time, did not really comprehend the harm that you have 

caused.  I accept that there are expressions of remorse from you in there but I have to 

be circumspect about that in terms of the way that this assault took place and the 

purpose of the assault.  So credit for your plea and some credit for that expression of 

remorse.  The aggravating features relate principally to the offending itself and your 

previous convictions, I will come to that.   

[14] Mrs Stevens’ submissions are to the point.  Mrs Stevens appropriately notes 

that the lead decision is Nuku v R1 and accepts that band 3 of Nuku v R applies because 

there are more than three aggravating features present.  Band 3 provides a starting 

point of two years up to the statutory maximum (either five or seven depending on the 

offence) will apply where three or more of the aggravating features set out in R v 

Taueki2 are present where the combination of those features is particularly serious, the 

presence of a high level or prolonged violence is an aggravating factor of such gravity 

that it will generally require a starting point within band 3.  Mrs Stevens acknowledges 

that the offending was premeditated, prolonged, involved serious violence and serious 

injury and was gang-related.   

                                                 
1 Nuku v R [2012] NZCA 388, [2013] 2 NZLR 39, (2012) 26 CRNZ 106 
2 R v Taueki [2005] 3 NZLR 372, (2005) 21 CRNZ 769 



 

 

[15] I accept all of those things but note a further aggravating feature of attacks to 

the head.  

[16] Mrs Stevens correctly notes that the Court will be considering whether the 

maximum period of imprisonment should be the starting point.  Mrs Stevens submits 

that, rather than adopting seven years as the starting point, the Court should adopt a 

starting point of five-and-a-half years, relying on section 8(c) of the Sentencing 

Act 2002. 

[17] Mrs Stevens notes that the test is whether the offending is within the most 

serious and Mrs Stevens submits that, while it is serious, it is clearly not the most 

serious.  The injuries were bruising and swelling and counsel submits that far more 

extreme violence and more serious injuries could have occurred but did not.   

[18] I think, Mr Te Runa, it is a close run thing.  That is because of the period of 

time over which this assault took place and the methods to conceal it.  We have the 

situation here of something of a ritual, if you like, that was involved.  The victim 

remained in his cell and did not come forward.  So it is quite close to being at that high 

level. 

[19] Mrs Stevens said in her submission, but I have not seen it yet and she might 

just pass it up while I am talking, that you have written a letter.  Well, I will accept 

from her in the circumstances that you have.  That can be passed on.  Mrs Stevens 

specifically notes that you want to assure the other person concerned that there are to 

be no repercussions.  

[20] Clearly this offending is in band 3.  Cases that I have looked at, include R v 

Wereta3, R v Te Hei4, Kepu v Police5, and Lake v R6.  Such cases deal with this type of 

violence within the prison environment, but all deal with cases where the maximum 

penalty was at the 14 year starting point.  But I will take a more pro-rata'd approach, 

                                                 
3 R v Wereta [2015] NZHC 2683 
4 R v Te Hei [2017] NZHC 1744 
5 Kepu v Police [2016] NZHC 2410 
6 Lake v R[2017] NZCA 39 



 

 

consistent in fact with the approach that Mrs Stevens advocates that I should take 

today. 

[21] In the strongest terms, Mr Te Runa, I have to condemn this offending.  It is bad 

enough that it took place within the prison environment.  I understand that prison is a 

difficult place, but this is not some type of dispute that you had with someone that 

arose out of you being confined or sharing a cell.  This was part of some long drawn 

out gang-related ritual and it needs to be condemned in the strongest terms.   

[22] I accept that the starting point adopted by Mrs Stevens is appropriate, based on 

her submissions and the authorities that I have referred to.  I have queried with Mrs 

Stevens whether that includes an uplift for previous offending.  Her response is that it 

is an overall total approach.  I prefer to fix a starting point based on the authorities and 

the level of the offending and then provide for relative uplifts and discount consistent 

with R v Taueki.  

[23] The starting point where the maximum penalty is seven years should be four 

years and nine months.  Your previous history is quite relevant.  There is serious 

violence in there.  Any uplift needs to be proportionate with respect to the starting 

point taking those previous convictions into account, there needs to be an uplift of nine 

months for the previous offending which brings me to five-and-a-half years 

imprisonment.  

[24] I have to be careful that I do not double-count the prison environment.  I think 

that is already wrapped up in terms of the aggravating features that I have identified.  

As a matter of law, I believe that you are entitled to the 25 percent discount for the 

guilty plea, and five percent for an offer to attend restorative justice.  I query whether 

that would have been realistic or not.  However you have offered to make amends and 

expressed of remorse.  A total discount of 30 percent. 

[25] Counsel considers that there should be another adjustment for totality.   

[26] I have noted that you have received a second strike warning.  The higher Courts 

have accepted the approach that an adjustment for totality should not be made because 



 

 

of the consequences of a second strike.  Non-eligibility for parole is a consequence of 

the three strikes regime which is separate to and distinct from the sentencing exercise.  

The authority for that is Palalagi v Police7, recently confirmed by Gendall J in Barnes 

v R8 at paragraph 26.   

[27] Giving you a discount of 30 percent off that five and a half years, the sentence 

that I will impose in the round will be one of three years and six months' imprisonment, 

cumulative on your current term. 

[28] I am obliged to counsel for her assistance. 

 

 

M A Crosbie 

District Court Judge 

                                                 
7 Palalagi v Police [2015] NZHC 1832 
8 Barnes v R [2017] NZHC 1786 


