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PRE-TRIAL RULING OF JUDGE A S MENZIES  

 

 

[1] The defendant Mr [Tamihana] faces four charges which are representative 

charges alleging assault on child complainants.  Those charges are scheduled for trial 

on 15 November 2017.  The Crown has filed an application seeking a direction in 

respect of mode of evidence for [the witness] who is the mother of the child 

complainants.  I understand that an order has already been made directing the giving 

of evidence by the child complainants by CCTV.  The Crown application is therefore 

that a direction be made under the provisions of the Evidence Act 2006 authorising 

the giving of evidence by [the witness] by CCTV as well so that in the event of the 

application being granted, the same mode of evidence is adopted for the complainants 



 

 

and the complainants’ mother to avoid to any issue arising in the mind of the jury as 

to why different forms of mode of evidence may have been adopted for different 

witnesses. 

[2] Such an application falls under s 103 Evidence Act 2006.  The two issues 

arising of relevance under s 103(4) are the need to have to regard to ensuring fairness 

in the trial and the views of the witness to minimise stress on the part of the witness.  

The application arises because of concerns expressed by the intended witness set out 

in a job sheet which has been attached to the application.  The concerns arise from the 

fact that [the intended witness] and the defendant were previously in a relationship and 

are both parents of the complainant children.  They have been separated for over three 

years.  [The witness] argues that she has been stressed by the issues associated with 

the trial and the prospect of giving evidence.  She indicates that she would be 

intimidated to a degree by being in the same room, in the form of the courtroom with 

the defendant.  She expresses a concern she would have no family support but that the 

defendant would have a lot and she would not want to face them.  In essence she 

expresses concern about the potential for intimidation being in the same room with the 

defendant and with his family. 

[3] The Crown has indicated that there is a past history between the defendant and 

this witness.  The defendant has a conviction in [year deleted] for a breach of a 

protection order and in [year deleted] for a charge of male assaults female involving 

the same intended witness.  Accordingly there is some historical background to 

provide a context for the concerns that have been expressed by the intended witness 

in the job sheet.  She has said that she would find it extremely distressing, being in the 

same courtroom and that she may not be able to contain her emotions if that were the 

case. 

[4] The application is opposed by the defendant.  Ms Cameron on the defendant’s 

behalf has been at pains to indicate that the defendant has no intention of intimidating 

[the witness].  His preference would be for these issues to be aired by way of the trial 

on a face to face basis so that everything is out in the open and can be considered in 

that manner.  His position is supported by an affidavit from [a relative – name deleted] 

and that affidavit has outlined her background including her connection with [details 



 

 

deleted].  She has indicated that she intends to attend the trial with other family 

members to provide support for the defendant.  She has confirmed that she is entirely 

familiar with Court processes and Court protocols and for her part would not 

countenance any behaviour on the part of the defendant’s supporters that would be 

disrespectful to the Court or otherwise be regarded as being intimidating.  [The 

relative] states her understanding in the affidavit that respect, allowing opportunities 

for agreeing to disagree are core values that sit alongside, and are compatible with, 

open justice principles in the criminal justice system.  [The relative] would not 

condone any conduct that might be regarded as intimidating. 

[5] I respect the views that have been advanced on behalf of Mr [Tamihana] and 

set out in [the relative’s] affidavit.  I do not question them.  I also accept that there is 

no intention on the part of either the defendant or his family members as represented 

in the material in front of me that would suggest there is any intention to intimidate 

the intended witness or anyone else involved in the trial.  Having said that the 

provisions that I have referred to in the Evidence Act enable such an application to be 

advanced and to be considered on the basis of the grounds that are out under s 103.  I 

do not question the reasons that have been advanced by [the witness] in the job sheet 

that I have described.  These issues are to a degree subjective even if, as I accept, there 

is no intention on the part of the defendant to intimidate the witness nor on the part of 

his family, whānau or any other supporters.  There can be an effect that can arise 

simply by the presence of certain people depending of course on the overall 

background.   

[6] Here there is a background between the intended witness and the defendant 

which shows obvious disharmony.  The parties are apart.  There has been violence in 

the past and I can understand that the witness may have some apprehension about 

being required to be in a courtroom where the defendant is seated even if he is entirely 

passive throughout the process.  The concerns that have been expressed by the witness 

are precisely those sort of concerns that engage consideration of the provisions of the 

Evidence Act.  In my view the application has substance.  There will already be CCTV 

as the mode by which the two complainants are giving evidence and to that degree 

there will already be evidence that is not face to face in that context.  One further 



 

 

witness providing evidence by the same manner does not in my view create an 

undesirable distortion to the manner in which the trial will proceed. 

[7] I am satisfied that there is substance to the application that has been advanced.  

I therefore grant this application and the Crown is granted leave to present the evidence 

of [the intended witness] by CCTV. 
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Judge AS Menzies 

District Court Judge 
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