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NOTES OF JUDGE E SMITH ON SENTENCING

 

 

Charges 

[1] Mr [Johnson], you appear for sentence with respect to 20 charges, 18 with 

respect to offending under the Films, Videos, and Publications Classification Act 1993 

(“the Classification Act”) and two relate to drug offending, one of possession of 

cannabis and a second of cultivation. 



 

 

[2] I gave you a sentencing indication with respect to the Classification Act 

offending in August of this year with an end prison sentence of somewhere between 

20 and 24 months with some potential of a movement as to starting point albeit 

indicative that I was attracted to an outcome of home detention subject to such an 

address being available and I being satisfied that the conditions to that home detention 

were appropriate in terms of deterrence and rehabilitation for you.  You accepted that 

indication. 

[3] I am now going to sentence you I being satisfied that on the basis of all of that 

you have made and I have now entered guilty pleas to all of those matters and the 

cannabis offending. 

[4] I want to deal firstly with the Classification Act offences.  They involve 

making, possession and distribution of what is called child exploitation material, that 

is material that is the consequence of the exploitation and sexual abuse perpetrated 

against children which under the Act any publication that promotes or supports or 

tends to promote or support exploitation of children for sexual purposes is deemed to 

be objectionable in New Zealand.  

[5] A matter of some importance, for the purposes of this sentencing, some of your 

offending occurred in time either side of what was an increase in the maximum 

penalties under the Act occurring in 2015 meaning different maximum penalties apply 

to you for the same type of offending.  For convenience I am going to describe your 

offending by reference to its nature but also its penalty giving you offended on 

different dates.  

[6] Firstly, you face six charges of making objectionable images between [month 

deleted]2014 and [month deleted — five month time span]2015 (a maximum of 10 

years’ imprisonment), one charge of making an objectionable image on 17 April 2016 

(a maximum of 14 years’ imprisonment), four charges of distributing those 

objectionable materials in April 2016 and in February 2016 (a maximum of 14 years' 

imprisonment) and seven charges of possession of objectionable material (each carry 

a penalty of 10 years’ imprisonment). 



 

 

[7] With respect to the drug offending, you face one charge of possession of 

cannabis (a maximum of three years' imprisonment or a fine of $500) and cultivation 

of cannabis (a maximum prison of seven years' imprisonment). 

Background 

[8] I just want to deal with the facts and background to your offending because it 

is important to appreciate what you did and why you did it. 

[9] There is no doubt that you love your daughter.  [details deleted] over time you 

began to create a pictorial image memory of her, so dedicated were you to her life.  

That included taking photographs of her and a number of her close friends over time.  

As innocent as that may sound, and as it started innocently, it did not end innocently.   

[10] Over a number of years you became sexually gratified by some of the 

photographs you took of your daughter and her friends with many of the photographs 

you took images of them in gymnastic or other exposing poses where you would focus 

your camera clearly and deliberately and to sexually gratify yourself on their genital 

areas.  They were often wearing swimsuits or other clothing and not all of those 

photographs of course were objectionable.  But just to put that in context, when you 

were apprehended you had 896 computer files depicting child sex abuse and 

exploitation on your computer drive with 36,000 non-objectionable images and videos 

of young girls, obviously not all of them of the two victims that we are primarily going 

to talk about today, but to be fair, of all of that material only six have been considered 

objectionable for which your face these charges. 

Facts 

[11] I want to deal firstly with the making of the objectionable publications that you 

did.  The first was on [date deleted] 2014 about 1.00 am.  You took a series of photos 

of a young girl who I will call “Y” (she was between 11 and 14 at the time) without 

her knowledge while she was sleeping.  Two of that series of photographs that you 

took have been deemed objectionable.  One involved her shorts have ridden up 



 

 

showing her underwear with the bed covers back to expose that and the second 

photograph to capture prominently her groin area.   

[12] Then on [date deleted] 2017 you took a series of photographs on your camera 

of a different girl who I will call for this sentencing “X” in gymnastic poses.  One of 

those was considered objectionable by virtue of the position of your camera adjacent 

to her groin and the focusing on her genital area.   

[13] On [date deleted] 2017 another series of photographs of X were taken by you 

in a variety of poses, three of which were considered objectionable.  They included 

respectively showing the riding up of her shorts to show her underwear and again 

positioning your camera purposefully and determinedly to show her genital area. 

[14] In addition to the photographs of the girls you occasionally took photographs 

of yourself on your [cellphone] depicting yourself masturbating to pictures of naked 

or partially clothed young girls with girls wearing underwear that were displayed on 

your computer screen and at one point the image of the screen included images of your 

victim who I called X.  There is one of those depictions that constitutes one of the 

objectionable publication charges. 

[15] I want to pause there and bring home to you that you must have known through 

that length of offending that your behaviour was grossly wrong, it was inappropriate, 

it was exploitative, and it was determined by you for your own sexual gratification.  

However, what you then did with those images that you made was you distributed 

them.  That is a serious matter because you made available the pictures of those victims 

to the world for others to sexually gratify themselves.  You took those objectionable 

photographs that I have referred to and you transferred them to your computer and 

distributed them (together with a collection of a myriad of other photographs) to 

individuals with interest in sexual abuse of your victims using the Internet.   

[16] You used your computer and the Internet in four primary ways that resulted in 

your distribution charges.  You did firstly by a file sharing network.  Secondly, you 

used child sexual exploitation social networking sites where you uploaded the 

photographs to the Cloud storage.  You then created a page with links to that.  You also 



 

 

used photo sharing websites frequently used by persons interested in child sexual 

abuse, and, lastly by virtue of a message board. 

[17] This is what I want to say to you particularly with respect to the distribution 

charges and why it is so serious.  It is simply unknown how many potentially people 

in the world viewed the images that you distributed particularly given the number and 

nature of the methods of distribution that you used.  I understand from the summary 

some of that material that you distributed has been removed, but some would still be 

circulating within the ether.  You were particularly gratified by the comments you 

received from persons who viewed the pictures that you shared. 

[18] In terms of the possession of the objectionable material you were found in 

possession of approximately 48,000 images depicting young girls with some of the 

material downloaded from child sexual abuse websites and these included videos.  Six 

charges of possession relate to the material that they found on your computer. 

[19] So when you look back and I summarise your offending, it was over a 

reasonably long period of time.  It was determined.  You had little or no appreciation, 

at least then, for the harm that you caused your victims and may cause them for the 

future, but I will come to positioning the seriousness of all of that in terms of sentence 

shortly. 

[20] After you were apprehended after some significant investigation you were co-

operative, you voluntarily allowed the Department access and control over some of 

your accounts, and then subsequently most of them.  You agreed to the closing down 

of your message board and in essence followed a confession, which is clear also today 

by virtue of your guilty plea, as to all of that offending. 

[21] When I read all the material carefully, it appears originally you did not 

understand the harm that you had caused to others or the seriousness of your affliction 

and that is to be gratified by the sexual exploitation of children including your own 

daughter, but over time you have begun to appreciate the seriousness of that and I will 

return to it.   



 

 

[22] You have been helped in that process by your own self-sourcing of an 

assessment and visiting a psychologist (and a well-respected psychologist in this area) 

and you have also continued fortnightly treatment with your counsellor.  Your initial 

defensiveness has given way to acceptance that you have offended and grossly so. 

Victims’ views 

[23] I need to take into account your victims’ views.  This is difficult and sensitive.  

With respect to your daughter’s friend her parents speak of betrayal, they speak of 

trusting you, they speak of their daughter not perhaps understanding that forever there 

will be images of her in the world that you created to give gratification to yourself and 

others.  One cannot imagine their pain as parents because as parents all you want to 

do is protect your child. 

[24] I have read your daughter’s views.  This is very difficult.  She loves you 

profoundly and her greatest pain was being taken from you so as you could not see 

her.  She literally begged me in the material that I have read to understand her enduring 

love for you.  It is uncertain if she can begin to understand the harm that you caused 

her and may continue to cause her for the rest of her life as those images may or may 

not dissipate.  What a generous and amazing young woman your daughter is, albeit I 

temper my comments with not knowing if she appreciates at her age the atrocity that 

you effected on her.  Her views about you may oscillate over her life.  At the moment 

she loves you dearly and I give that great respect.  I am also very mindful that you are 

otherwise considered a man of good character.  I will come to that later. 

Sentence 

[25] In terms of sentencing you there are a number of principles and purposes of 

sentencing that I have to take into account and they are well set out by all of the 

submissions.  Particularly, however, in sentencing you for this type of offending, 

prominent is the need to deter your behaviour personally to you and particularly 

generally to others.  There is a high need for deterrence in the sentence I impose.  I 

have got to denounce your conduct, but this is also a matter where rehabilitation is an 

important outcome not only for you but for this community and the worldwide really.  



 

 

If we prevent you from offending again we protect not only people and children in 

New Zealand but children elsewhere. 

[26] I must find a starting point that particularly reflects your overall culpability and 

the seriousness of your offending.  There are no guidelines or precedents for this type 

of offending as obviously the cases differ in a wide way depending on the particular 

facts, but what I have had to do because your offending straddles differing maximum 

penalties both before and after 2015 I have adopted a breaking down of your offending 

to be what I describe as “tier one” offending being four distribution charges and one 

of the making that happened after 2015 that attracts the higher penalty of 14 years, and 

“tier two” offences being six making charges and seven possession charges that fall 

before 2015. 

[27] In terms of the seriousness of your offending and the starting point that I have 

elected to come to, these are the general matters that I have taken into account.  Firstly, 

the number of victims, and there are two.  The age of your victims.  They were clearly 

young, both [ages deleted — under 14].  You abused a clear position of trust to the 

highest extent possible given one victim was your daughter and the other a child 

entrusted to you to care for.  It is also aggravating that one of those photos was taken 

when a child was asleep.  That is a gross abuse of trust. 

[28] In terms of the actual depictions, to be fair they come towards the lower end of 

seriousness, largely clothed in not overly sexual poses but rather natural poses that 

became sexualised by virtue of the concentration of your camera on genitalia.   

[29] In terms of the total size of the collection that you had, to be fair there was only 

a small number of the photographs taken that were distributed to be objectionable, 

although your collection itself was large.  You had both still images and video images 

and the length of your offending was as far as is known from 2013 to 2015 with the 

objectionable images as being in a very short period of time only [dates deleted — 5 

month time span].  However, I am satisfied you frequently accessed the material that 

you had downloaded. 



 

 

[30] I do have to concentrate on the actual images and in that regard I accept as 

reasonably argued by your counsel Mr Eaton that when one looks at that they are 

towards the lower end in terms of what was actually depicted in them.  For 

completeness, I have viewed myself those images as provided to me by the prosecutor. 

[31] When I look at all of that I have elected to sentence you by way of concurrent 

sentencing.  When I do that I need to have an eye on what is called the “totality” of 

outcome.  With respect to the tier one offending being the four distribution charges I 

did not think it was unreasonable taking into account all of those aggravating and 

serious matters above that you be sentenced to 24 months’ imprisonment, however I 

have elected to uplift that by a further six months for the tier one making charge. 

[32] Your counsel has argued strenuously that that uplift (of six months) is 

manifestly unjust.  It is not in my respectful view.  It was offending that occurred after 

2015, it was determined by you and it was an obscene making image.   

[33] I then further uplift that 30 months’ sentence by a further six months for the 

tier two six making charges, and uplift again another six months for the tier two seven 

possession charges.  That brings me to a cumulative starting point of 42 months for all 

of that offending.  I have got to stand back and ask myself is that unfair for the totality 

of your offending?  Would it be inappropriate for a prison sentence of approximately 

three and a half years for all your offences?  Given the aggravating features I listed I 

have reached the view that it is not. 

[34] However, I then have to adjust that starting point for the personal factors 

peculiar to you.  You have no personal aggravating features.  You have no previous 

convictions and none of this offending was on bail. 

[35] You do however present with significant personal mitigating factors and they 

are cumulatively quite mitigating.  First, you need considerable acknowledgement of 

your co-operation post apprehension.  It was genuine co-operation by you.  For that I 

decrease that starting point by three months.  I also think you are extremely remorseful 

and I further decrease that sentence by another three months.  Your remorse comes by 

virtue of your guilty plea but also the steps you have taken and that is the steps for 



 

 

rehabilitation and self-referral.  I am going to give you quite a significant discount for 

this and it is not double-dipping.  It is quite separate to remorse.  People can be 

remorseful but take no steps for rehabilitation.  You took significant steps to engage 

with a psychologist, attend significant sessions with him and since fortnightly 

counselling. 

[36] Further, I am going to decrease that starting point by another three months for 

your good character.  I have read the number of character references you have 

submitted.  It is often difficult for people to understand someone facing this offending 

can be of good character.  You otherwise were.  In my view that starting point of 42 

months must therefore be reduced by a further 15 months which gives me a provisional 

sentence of 27 months’ imprisonment.   

[37] You are entitled in my view for a discount for that guilty plea of approximately 

25 percent which is approximately six and three quarter months giving me an end 

sentence for all of that offending of 20 months approximately. 

[38] However, I am then going to increase that by a further two months.  One is for 

the possession of the cannabis and one is for the cultivation, I accept that your 

cultivation was for your personal use and you have used cannabis for a great deal of 

your life for relief.  That provides an end sentence of 22 months’ imprisonment.   

Home detention 

[39] I then have to ask myself whether it is appropriate to impose a lesser restrictive 

sentence than imprisonment and in particular one of home detention given I need to 

consider the least restrictive sentence be imposed commensurable with those offences.  

I have read the pre-sentence report.  You have an available address for home detention. 

[40] On my mind is whether home detention is sufficiently a deterrent for you and 

others for this suite of offending.  I have reached the view that (if particularly coupled 

with the strict conditions that I am going to impose, because those conditions have at 

their heart the need for rehabilitation and this is the type of offending) I must primarily 

to keep children safe and impose as much rehabilitative effect as I possibly can in this 



 

 

sentence.  Accordingly therefore, I am going to impose home detention of 11 months 

on the special conditions outlined in the pre-sentence report.  I think they are all 

appropriate to ensure no further offending. 

Name suppression 

[41] But there are some other ancillary matters that I do have to deal with that are 

critically important.  The first is name suppression.  You have had that throughout this 

process.  That reflects the need to have protected your victims.  One of your victims is 

your daughter and another a friend of your daughter.  They are automatically entitled 

to name suppression but I am easily satisfied that if I did not suppress your name many 

would readily be able to link your victims and expose them to potential embarrassment 

and harm and they themselves would not want to be known.  You obtain permanent 

name suppression by virtue of that linkage that would be inevitable. 

Registration 

[42] The next issue that I really do have to deal with is whether or not in these 

circumstances I intend to exercise a discretion for you to be registered on the Child Sex 

Offenders Register.  Briefly put, the offences that you are now convicted of render you 

as able to be registered.  They are qualifying offences.  The purpose of that particular 

Act is to establish a register that reduce sexual offending against child victims and the 

risk posed by serious child sex offenders.   

[43] Registration carries with it significant punitive effects including the need for 

you to notify and get permission for shifting, the using of the Internet and holidaying 

overseas.  One can understand why Parliament has passed such important legislation 

to arrest this type of offending and to ensure that you can be appropriately monitored. 

[44] Because your end sentence is under 24 months I have a discretion whether or 

not in the circumstances I direct registration.  In that assessment I am primarily guided 

by the purpose of the Act in my view.  I also have to take into account a number of 

mandatory matters and they are outlined in s 9 (3) of that Act.  I go through them with 

you so you understand, but also I explain as I go my view, on each particular matter.   



 

 

[45] I must assess the risk that you pose to the lives or further sexual offending of 

children.  You are not a risk to any child’s life and let us put that aside quickly.  It is 

whether you are a risk to any other children in the context of this type of offending. 

[46] Considering s 9:  I have to consider the seriousness of your qualifying offence 

and I have gone through that at length - it is serious but towards the lower end; the 

period of time since that offence has elapsed - your offending is recent on any view; I 

know your age to be approximately [age deleted – in 40s]; the age of the persons whom 

you offended against were [ages deleted — under 14] respectively; the difference in 

age between yourself and the victims is simply a matter of maths and shows you to be 

significantly older than them.  I do not have any evidence from the victims with respect 

to the offence.  I do not consider any other matters relevant.   

[47] The matter that I am going to give the most emphasis to in assessing if 

registration ought to be directed is what risk you may pose to ongoing offending of 

this kind.  That is particularly difficult.  I have considered the only reasonable expert 

evidence I have about that, which is from your own psychologist Dr Neilson.  There 

is some reference in the pre-sentence report but all tell me it is very difficult to assess 

risk in your particular circumstances where you had no previous convictions and the 

nature of your offending.  The most accurate that can be said is when I assimilate all 

of that material is that there must be likely some risk but I do not put it at high and I 

reduce that risk by virtue of the interventions you have undertaken and are continuing 

to undertake.  I therefore have to assess against all of those matters whether or not, 

given the purpose of the Act, your name should be registered.  It is a finely balanced 

matter.  Ultimately, I have elected that it would not be appropriate given the absence 

of any other material suggesting risk to require your registration in these combined 

circumstances and particularly given the conditions that I have imposed to the home 

detention. 

Outcome 

[48] When I consider all of that I sentence you as follows.  On each of the 

Classification Act matters to be served concurrently you are sentenced to 10 months’ 

home detention.  With respect to each of the drugs matters you are sentenced to one 



 

 

month home detention cumulative on that 10 months giving a final sentence of 

11 months’ home detention.  That home detention sentence is to be served at the 

address as is outlined in the probation report together with all of the special conditions.  

I further grant you permanent name suppression for the reasons outlined in this 

decision. 

[49] I decline to register you under the Child Sex Offenders Register.  

[50] There must however be a degree of destruction and forfeiture with respect to 

some of the computer material, hard drive files and related.  I accept through counsel 

and the officer in charge that an agreement has been reached regarding the material 

that will be destroyed or forfeited and to that degree I shall make that order in chambers 

upon receiving their consents to that effect. 

 

 

E Smith 

District Court Judge 


