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RESERVE JUDGMENT OF JUDGE D M WILSON QC 

 

Introduction 

[1]  The plaintiffs hold the freehold interest in a farm property (“the Pilkington 

Farm”) at Gillard Road, RD10, Hamilton.  At all material times, Mr Ross Pilkington 

(“Mr Pilkington” and “Ross”) was authorised to act on behalf of the Plaintiffs1.  

[2] The Pilkington Farm has been farmed under lease by Lakeland Downs Limited 

(“Lakeland”) from 1 June 2010. Peter (“P.J”) Van Dongen managed the Pilkington 

Farm for Lakeland from 2013. He was authorised at all material times from 2013  to 

act for Lakeland 

                                                 
1 Mr Pilkington’s brother, Mr Ian Pilkington also gave evidence. He had last lived on the farm in the 

1970s. He acknowledged saying to Mr Singh that the drain needed a clean. 



 

 

[3] Mr and Mrs Singh bought a neighbouring farm property (“the Singh Farm “) 

in 2005. Mr Robinder Singh (“Mr Singh”) was, at all material times authorised to act 

on behalf of the Defendants. 

The causes of action 

[4] This liability only trial arises from the work done on the common boundary 

drain between the two properties (“the boundary drain”) from 2013 to 2015 by  

Mr Singh or people employed by him.  No further work was done on the boundary 

drain after Mr Singh received a letter dated 25 March 2015 from the plaintiffs’ 

solicitors raising issues about the boundary drain. 

[5]  The plaintiffs claim that “excavation” which went beyond the cleaning and 

maintenance of the boundary drain caused damage to Pilkington Farm.  The causes of 

action are in trespass, nuisance (removal of support) and negligence.   

[6] The defendants say that the work they did was to clean and maintain the 

boundary drain, that this work was authorised by Mr Pilkington for the plaintiffs 

before it commenced, that the work was not negligently done, and they deny liability. 

They also pointed to the alleged absence of any action to withdraw the consent to the 

work on the boundary drain until after all work had ceased. 

[7] Since the defendants were raising affirmative defences they agreed to go first 

at the hearing. 

[8] The onus of proof is on the balance of probabilities. 

Agreed Facts 



 

 

[9] I commend the parties for their action in jointly engaging experts to advise on 

a number of issues2.  The answers that they gave are agreed facts in this case. Counsel 

agreed that the following facts were accepted3 : 

1. On 1 June 2005, the Defendants purchased the farm at 9 Gillard Road, 

RD 10, Hamilton.  

2. The Plaintiffs own the farm at 187 Gillard Road, RD 10, Hamilton.  

3. The Plaintiffs’ and Defendants’ farms are adjoining properties 

separated by an approximately 1.15 km long boundary drain 

(“Drain”). 

4. A joint survey was undertaken to place survey pegs along the 

boundary.   

 The boundary between the farms is in the Drain.  

5. As at 1 June 2005, the Drain was shallow enough in places to walk 

over and drive a 4WD motorbike across. 

6. Prior to the Defendants doing any work on the Drain, Ross Pilkington 

told Robinder Singh not to clean the Drain too deep.   

7. In June 2010, Lakeland Downs Limited (Pieter van Dongen, Director) 

began their lease of the Plaintiffs’ farm.  

8. Before and during November 2012, the Drain was shallow and narrow 

enough for people and weaner calves to cross.   

9. In 2013, Peter van Dongen (“PJ”) became the manager for the lessee 

of the Plaintiffs’ farm. 

10. During late 2013, late 2014 and early 2015, the Defendants did work 

on part or all of the Drain to a depth exceeding 0.5 m.   

11. The Defendants ceased work on the Drain in March 2015.    

12. The current depth of the Drain ranges from 1.8 m to 2.2 m for 200 m 

at the O’Regan Road end.   

13. The Plaintiffs’ land adjacent the Drain has been affected by cracking 

and/or slumping. 

                                                 
2 Having obtained these reports the parties agreed to undertake this trial on liability only reserving the 

right to proceed on damages later if necessary. Ms Rawcliffe submitted at the start of the hearing 

that certain passages in Mr Singh’s brief related to betterment and should not be admitted. ( see 

Minute 1) I now rule that those passages are admissible only as to Mr Singh’s state of mind.  In 

respect to Minute 2,  I rule that the reference to what Mr Walling is said to have told Mr Singh is 

inadmissible although not strictly hearsay. It relates to matters long ago and is not sufficiently 

probative to warrant its admission.  
3 Section 9, Evidence Act 2006 



 

 

The circumstances 

[10] The Singh farm is a dairy unit. From the beginning at Singh farm, Mr Singh 

began a program of staged maintenance as the property had been neglected.  He 

reached agreement with other farmers with whom he shared a boundary drain that he 

would clean and maintain those drains.  That work continues to this day with no 

reported issues.   

[11] Mr Singh gave undisputed evidence that at the start the land was “swampy on 

both farms because of the lack of effective drainage” and you could walk across the 

boundary drain.4  

Consent to Cleaning and maintenance of the boundary drain before work begins 

but not “too deep” 

[12] Mr Pilkington and Mr Singh discussed their common boundary drain at some 

point. Counsel did agree, and I find, that the precise date is immaterial. I find as a fact 

that agreement was reached before Mr Singh did any of the work on the boundary 

drain.  According to Mr Singh’s records the first work on the common boundary drain 

was in the area of his paddocks 5 to 8 in 2007.5 

[13] Mr Pilkington deposed that he said: 

(a) He did not want Mr Singh to make the drain any deeper as peat needed to have 

shallow drains. 

(b) He could clean or widen it on his side only. 

(c) He was not to touch the bank on the Pilkington side of the boundary. 

(d) The boundary was in the middle of the drain. 

                                                 
4 RS BOE para 5.1 
5 Mr Singh BOE para 14.3 



 

 

[14] Mr Singh deposed that Mr Pilkington did not mention those additional 

matters.6  With respect, I find that Mr Pilkington struggled with his memory at times,7 

especially since the discussion occurred at latest in 2007, some 10 years ago, and was 

not documented in any way at the time8. I find that Mr Pilkington may have had those 

thoughts in his mind, but that he did not verbalise them to Mr Singh.  

[15] Mr Pilkington did not explain to Mr Singh what he meant by “too deep”.  

Ms Rawcliffe submitted that the term must be taken to accord with the findings of the 

experts.  I do not accept that submission given the experts’ reports came to hand many 

years later and cannot be held to have been anticipated by the two men9.  

The effect of cleaning and maintaining the boundary drain 

[16] Supported by the responses to questions from the experts and the evidence 

generally, I find as a fact that cleaning and maintaining the boundary drain would 

lower the water table in the drain.  After all the purpose of Mr Singh’s maintenance 

program was to drain the land because the peat was water logged when he came to it.  

This would result in consolidation of peat and subsidence in the surrounding land.  

[17] That effect has been greater nearer the O’Regan Road end of the drain which 

put strain on the peat during subsequent cracking.  The experts said that “opening up 

the cracks would have accelerated drying out and further promoted subsidence” and 

that cracking may have occurred here and in other places along the drain due to local 

variations in soil type.  

                                                 
6 Mr Singh BOE para 12 
7 Examples are in NOE p80L23, p82 L16, P 86 L31, P87 L1, p91 LL13,19 and 27, L92 L 19 amongst 

others  
8 Agreed statement of facts para [8] CB 84. Plaintiffs’ closing submissions para 6(b) 

9  No pleading alleged and no submission was made that the extensive reports on peat land drainage at 

pages 1 and 34 of the Casebook were part of the discussion between the two, or that either of them was 

aware of those reports. No mention was made of the Waipa District Land Drainage and Stormwater 

Bylaw 2008 at page 65 of the Casebook. Consequently, this judgment proceeds unaffected by that 

material. 

 



 

 

Early loss of land 

[18] Mr Pilkington deposed that he had lost land in the northwest end of the trust 

farm a “few years ago” due to the “excavation” of the north western section of the 

drain.10  He claimed to have told Mr Singh about this at the time. 

[19] . Mr Singh denied being told about that loss of land at any time.  It occurred 

many years ago. It was not documented at the time.  I accept Mr Singh’s evidence on 

the point and find as a fact that Mr Pilkington did not tell Mr Singh about that earlier 

lost land. 

“No concerns” about cleaning the drain  

[20] I accept Mr Pilkington’s repeated evidence that he had no concerns about the 

cleaning of the drain.11  Neither did PJ Van Dongen the Farm manager for Lakeland 

from 2013.  

[21] I find that Mr Pilkington knew and accepted in fact that the cleaning and 

maintenance of the boundary drain between the two properties would lead to drying 

out of the surface of his property and loss of land on his side.  No other conclusion is 

reasonably open given his acceptance without complaint of the early loss of land. 

Methodology accepted 

[22] It became common ground during the hearing that at all times Mr Singh’s 

digger was positioned on the Singh side of the boundary drain. The bucket was used 

to clear gorse, debris and spoil including peat from the drainage ditch.  The process 

necessarily involved reaching across the boundary line which was located somewhere 

within the boundary ditch.  At that time no-one knew exactly where it was. 

[23] I find that Mr Pilkington never objected to that methodology. 

                                                 
10 Brief of evidence of Ross Pilkington paragraph 10. 
11 eg Brief of evidence of Ross Pilkington paragraph 9. 



 

 

[24] Mr PJ Van Dongen would have approached the work differently but there is no 

independent evidence as to an accepted or standard methodology. PJ never raised that 

issue with Mr Singh and that indicates that he accepted Mr Singh’s methodology as 

well even though he might have carried out the work differently.  

[25] Both he and other farm managers retained by Lakeland were aware of the type 

of work that was being done. I find as a fact that no issue was directly raised with Mr 

Singh about the way in which he was doing the drainage work until after the final 

drainage work in 2015.12 

[26]  Mr P J Van Dongen was as reticent as Mr Pilkington.  He made no effort to 

approach Mr Singh about the drain. It just happened that they met by chance.  Even 

then he deposed that the cleaning was not the problem, nor the depth. 13 

Q Did you tell Robbie prior to him doing the work in 2015 not to make 

the drain any deeper? 

A I don’t recall.  I don’t think so. 

[27]  There was no contemporaneous note about that chance meeting. It was not 

followed up in any formal way before the solicitors’ letter.  There was general 

vagueness about dates especially from the plaintiffs’ witnesses.  

[28] There is no cogent basis on which I can reject the evidence of Mr Singh that 

his discussion with “ PJ”, limited as it was, took place after the drainage ditch work 

had been completed in early 2015. 

[29]  Mr Pilkington deposed that “matters were brought to a head” when the 

defendant started with the last section of the drain.14  This commenced in about 

January 2015 and was completed no later than March 2015.15 

                                                 
12 Indeed this seemed to be conceded in closing submissions by Ms Rawcliffe See transcript of Legal 

Submissions at p35 where she submitted “It’s been revoked now but not prior to the letter” 
13 NOE p128 from line 5. 
14 RP BOE para [11] 
15Mr Singh said the last digger work was completed late January 2015. 



 

 

[30]   Mr Pilkington deposed that “in an effort to discourage the defendants PJ and 

I put up a new two wire fence as close as possible to our boundary in January 2015”.16  

I find that Mr Pilkington acted in indirect ways like this because he did not want to 

actually confront Mr Singh on the issue.  He admitted this reluctance in cross-

examination.17 

[31] Mr Pilkington said he never discussed any drainage issues with Mr Singh after 

the initial “not too deep” discussion.18 

[32] I do not accept Mr Pilkington’s initial evidence that the defendants had no 

authority to reach across the boundary line (the exact position of which was not known 

until the surveyors report in 2017) within the boundary ditch to clean the drain because 

cleaning the drain necessarily involved that action.   

Actual or ostensible authority 

[33] Ms Rawcliffe submitted that the Defendants were not entitled to rely anything 

said to them by the farm mangers employed by Lakeland which may have indicated 

consent by the Plaintiffs to the continuation of the cleaning and maintenance work. 

She submitted that the defendants had not proved actual authority and that there was 

no basis for ostensible authority being assumed by the defendants.  

[34] With respect, these submissions had an air of unreality about them in the 

farming context here. Lakeland farmed Pilkington farm on lease from the plaintiffs. 

Lakeland employed farm managers. In fact Mr Pilkington asked two of those 

managers Mr McKinley19 and PJ to convey his views to Mr Singh. He thereby clothed 

them with actual authority to do so.  

[35] I find therefore that each man had both actual and ostensible authority to act as 

conduits to the Plaintiffs’ views.  

                                                 
16 RP BOE para [14(a)].  
17 NOE p 76 lines 3-5. 
18 NOE foot of p 77 to first line p78 
19 See [51] post. 



 

 

[36] The Defendants in the end relied on the authority given to them by  

Mr Pilkington before work started which was not revoked until after all work had 

ceased on the boundary drain. 

Was material removed from the Pilkington side of the drain? 

[37] In closing submissions, Ms Rawcliffe identified the plaintiffs’ concern as being 

the removal of material from the Pilkington side of the boundary drain.  

Mr Singh denied that he did that.  As Mr Braun submitted there was no base-line 

accurate measurement of the boundary drain as it was before Mr Singh began work on 

it  

[38] There was scant evidence that the drain was widened on the Pilkington side. 

After some uncertainty on this point highlighted by Ms Rawcliffe’s cross-examination, 

Mr Singh deposed:20 

Q Mr Singh, on the proposition that the boundary is in fact in the drain 

just on that hypothesis, on that proposition, do you, did your bucket, 

digger bucket go on to the other side of the drain when you were 

cleaning it out of the Pilkington side? 

A Well it just went on a drain you know when we, we had a drain that’s 

always been an existing drain but I've never gone on their side of the 

you know to their bank or you know cut a, cut a new drain.  I've just 

cleaned the drain where it's been all, all the years that I've been there. 

[39]  Mr Neil McKinley the farm manager of the Pilkington farm between 2008 and 

201321 who was called by the Defendants deposed that the draining work undertaken 

by Mr Singh was of an acceptable standard but it was “such a shame they did not do 

both sides”.  This was because Mr Singh only dug up on his side and the other side 

was just vertical steep, “It should have been hauled off”.22  He was not cross-examined 

on that point.  

[40] I accept Mr Singh’s evidence about the need to remove gorse which was clearly 

part of the necessary clean and maintain work.23 

                                                 
20 NOE p38 from line 14 in questions from the Judge. 
21 The actual dates were never clarified 
22 NOE page 3 from line 17. 
23 NOE from p36, line 23 



 

 

Q But then if your digger is scooping down the existing bank it's going 

to remove material from the drain that might be on the plaintiff’s side 

of the boundary, isn't it?  It might be you know peat and moss and 

perhaps a bit of broom or gorse. 

A It's very, yeah, like I said you know some, like that drain has a lot of 

gorse on it and you know when the gorse grows on, it's mostly on the 

Pilkington side because they don’t spray it or maintain it and we try 

and spray it and the gorse comes over into our paddock and yeah 

where we've sprayed we spray their side and their gorse has been so 

established and it's sort of got a root structure and you know when you 

try and clean a drain with a digger the gorse is pretty much rooted into 

the bank and sometimes you do the best tryin’ cut it, just cut the gorse, 

and sometimes the gorse won’t let go and then it could bring the bank 

in but yes just you know.  But it's very hard to say when you know 

when we clean the drain it's not a perfect world we live in and you 

can't have a laser on there and it tells you you know at the time when 

you're doing it so. 

[41] It is common ground that the ditch grew over the term of Mr Singh’s work on 

the boundary drain.  It had been so narrow that people and animals could walk across 

it up to 201224 and is now clearly wider.  However, I find as a fact on the balance of 

probability that the removal of any material from the bank on the Pilkington side was 

minimal and happened in the course of appropriate drain cleaning and maintenance 

for which Mr Singh had the plaintiffs’ consent. 

Spreading soil on the Singh farm side of the boundary drain. 

[42] It is inconceivable that the plaintiffs were not aware that Mr Singh, and his 

employees, were pulling spoil from the drain onto the Singh farm’ not least because. 

Mr Pilkington could see the whole length of the boundary drain from his home.  He 

knew that the digger was operating from the Singh farm side and that its action would 

drag any debris towards that side.  Neither he nor any of the Lakeland people ever 

objected or asked that any of the spoil be placed on the Pilkington side of the drain. 

[43] I find that the plaintiffs accepted that removal of any of the spoil from their 

side of the boundary line was unavoidable.  They never objected to Mr Singh spreading 

soil on his side.  

                                                 
24 Agreed fact 8.  



 

 

[44] The drainage work stopped when Mr Singh received a letter dated 25 March 

2015 from the plaintiff’s solicitors. 

Mr Pilkington was reported as”iffy” 

[45] Prior to the receipt of that letter the high point of the plaintiffs’ case about 

conveying Mr Ross Pilkington’s concerns about the drainage work was that  

Mr PJ Van Dongen told Mr Singh, “while he was excavating the drain” that “Ross was 

a bit iffy about the drain”.  That falls far short of a withdrawal of consent.  

[46]  PJ deposed25 that what he meant by that was that “Ross” was ‘iffy’ about 

excavating the Pilkington side of the boundary drain “up to the new fence”.  He did 

not explain that to Mr Singh. I infer that the real objection from the plaintiffs was to 

crossing beyond the Pilkington side of the drain as far as the fence which was erected 

inside Pilkington farm. 

[47] I infer from this evidence that Mr Pilkington actually knew and consented to 

some material being taken from his side of the drain in the course of the work on the 

boundary drain and being spread on the Singh Farm. 

Was work discussed each year before it commenced? 

[48] Mr Singh deposed that before cleaning and maintaining any section of the 

common boundary drain, he would “always” discuss what he intended to do with the 

farm manager who was leasing the Pilkington farm and no farm manager conveyed 

any concern to him about the work before PJ’s “iffy “ comment.  

[49] Mr Singh’s evidence is supported by Mr Neil McKinley. He deposed that 

before cleaning the drain Mr Singh told him that he planned to clean the boundary 

drain. Mr McKinley had no problems with that and was happy with the work that was 

done.  He was unaware that Mr Pilkington had any issue with the way in which  

Mr Singh was cleaning the boundary drain. 

                                                 
25 PJ BOE para 27 



 

 

[50] On the other hand, PJ Van Dongen said Mr Singh had not been asked before 

work on the boundary drain commenced in his time. By that time, the work had gone 

on for many years and was well established.  That factual dispute is therefore not 

material. 

[51] Mr McKinley deposed that Mr Pilkington said the “odd thing now and again” 

about the boundary drain. But Mr McKinley said that he was not going to “do  

Mr Pilkington’s dirty work”. In his view if Mr Pilkington wanted to do anything about 

it than he would have to go and see Mr Singh.26  He did not do so. I infer that he saw 

no need to. 

[52] Mr McKinley had no reason to be aligned with the Defendants who 

summonsed him to give evidence. He was farm manager from about 2008-2013 for 

Lakeland. I accept him as an unbiased witness whose evidence had the ring of truth. 

Other evidence 

[53] Mr Singh’s son, Mahvinder Singh deposed27 that he worked on the Singh farm 

for six years.  He was involved in helping to clean and maintain the boundary drain on 

the common boundary each year from 2007.  He said that Simon Wilson had helped 

clean the boundary drain from 2011 to 2015. 

[54] Mahvinder Singh’s evidence was that no one from the Pilkington side of the 

farm ever told him not to clean the boundary drain, or not to clean it too deep, or 

expressed any displeasure prior to the lawyer’s letter. 

[55] He deposed that there was never any signal given that the Pilkingtons had any 

issue with the work being done.28 .  Mahvinder Singh’s evidence was not disputed.29    

[56] Simon Thomas Wilson is now a builder but had had a “fair bit of experience” 

of driving tractors and diggers. From 2011 to 2015 he helped Mr Singh clean the drain 

                                                 
26 Notes of evidence page 3 from line 1. 
27 NOE p 7 
28 BOE of MS para 12. 
29 BOE of MS para 5. 



 

 

between the Singh farm and the Pilkington farm.  He deposed that boundary drain was 

cleaned in 2015 within the last four paddocks at O’Reagan Road.  He deposed that:  

(a) He cleaned the boundary drain to roughly the same depth each year and that 

each time he would go to the level where the water starts to flow.   

(b) The obvious difference in depth between the way it was in November 2012 

and 2015 was necessary to prevent water filled paddocks.  

[57] Mr Wilson deposed that the purpose of cleaning the drain was to get rid of all 

the water off the farm as farmers do not want waterlogged paddocks.  He deposed that 

you need “decent size drains to get rid of the water and that what’s been done there.”  

“You can leave stock on the paddock for longer when the paddocks are not 

waterlogged”.30 

[58] Ms Rawcliffe submitted that the methods used by Mr Wilson were not best 

practice on which she said the experts had reported.  There is little evidential basis for 

that submission. 

[59] Mr Pilkington deposed that until 2013 he was content with the work  

Mr Singh was doing on the boundary drain31. This is consistent with  

Mr McKinley’s evidence and included the start of Mr Wilson’s contribution. 

[60] Mr Pilkington said that the drain had been deepened in 2013 and 2014 but 

acknowledged that he said nothing to Mr Singh about any concerns he had about the 

drain work before the solicitors’ letter of 25 March 2015.32 

[61] Mr PJ Van Dongen has, since 2013, managed the Pilkington Farm on behalf of 

Lakeland which holds the lease. He said he had told “Robbie” that cleaning the drain 

was fine but that “Ross” did not want him to cross the boundary or evacuate the 

Pilkington side of the Drain and not to deepen the drain.33 He said he told Robbie to 

                                                 
30 NOE page 15 from line 1. 
31 NOE p73 lines 21-24 
32 NOE p 75 from line 13. 
33 BOE of PJ para7 



 

 

make sure he stayed on his side of the “drain/boundary” but some weeks later he saw 

that Robbie had excavated on both sides of the drain.34  

[62] Furthermore, PJ in oral evidence said that he did not recall telling Mr Singh 

not to deepen the drain prior to the 2015 work and did not think he had said that35.  

The concession leads me to doubt that the discussion went as far as he originally 

claimed.  

[63] Unlike Mr McKinley, Mr P J Van Dongen seemed strongly aligned with  

Mr Pilkington and that partiality adversely affects his credibility and reliability. 

[64] I find, on the balance of probabilities that the discussion went no further than 

the comment about “Ross” being “iffy”.  

Local body complaint 

[65] PJ Van Dongen sought advice from the local body about the drain work. He 

did not say what he asked or was told. Mr Singh was asked:36 

Q You knew that complaints had been made to the Council? 

A I knew that complaints were made to the Council after I’d done the 

drain because I got a phone call from a guy called Russell Power and 

he just mentioned to me, “Do you know anything much about this 

drain?”  He just told me a little bit about it.  He didn’t go into any 

detail and that was it.   

[66] The plaintiffs did not lead evidence establishing when PJ spoke to Mr Power 

or when the Council officer phoned Mr Singh. Even adopting the most favourable 

view of the evidence from the plaintiffs’ point of view, it is clear from Mr Singh’s 

evidence that the call fell far short of withdrawal of consent. The plaintiffs did not call 

Mr Power and PJ could give only vague evidence on the point. There is no basis on 

which I can reject Mr Singh’s evidence that the call from the council occurred after 

the last of the drainage work had been done. I find accordingly. 

                                                 
34 BOE of PJ para11 
35 See [25] above. 
36 NOE p45 from line 19 



 

 

The pleadings point 

[67] The plaintiff submitted that the defence case as pleaded was inadequate and 

the Court must put aside any matter outside the pleadings.  I accept as a matter of law 

that the Court must decided the case in accordance with the pleadings.37   

Ms Rawcliffe submitted that since the defendants  had only pleaded that they had 

consent to cleaning and drainage work, and not to “excavation” the defendants 

therefore had “absolutely no defence to liability”38 

[68] That submission requires a finding that at least part of the work involved 

excavation that was not related to cleaning and maintenance.  I have found no evidence 

supporting that conclusion. In addition, as Mr Braun submitted39, the Experts report 

does not say that removal of support  

[69] I hold that the matters relied on by the defendants are adequately stated in the 

statement of defence and that amendment to the pleadings is unnecessary.  I note that 

all matters canvassed at the hearing were based on briefs of evidence exchanged before 

the hearing.  The plaintiffs did not complain of being caught by surprise. 

[70] Similarly I hold that the absence of a specific pleading in conversion is not 

fatal to the plaintiffs’ case. The latest Statement of Claim and the filed briefs meant 

that the Defendants were not caught by surprise. In fact Mr Braun expressly did not 

take the point. 

The causes of action 

Trespass 

[71] In order to establish trespass to land the plaintiffs need to establish that there 

was an unauthorised entry onto their land, and that the entry was intentional or 

                                                 
37 Sighting Club Marina Apartments Limited v McQue [2008] 8NZBLC 102, 324 High Court Hamilton. 
38 Plaintiffs closing submissions paragraph 13. 
39 Transcript of legal Discussion p45 about line 16 



 

 

negligent.  The merest crossing of the boundary would be sufficient.40  To be 

actionable the defendant’s act must be without justification. 

[72] I have held as a matter of fact41 that Mr Singh had permission from  

Mr Pilkington to clean and maintain the common boundary drain.  That necessarily 

involved the digger operating on the Pilkington side of the boundary within the drain.  

That consent to clean the boundary drain so long as he did not go “too deep” was never 

revoked during the time the defendants did the work on the boundary drain.   

[73] No evidence was led to establish that Mr Singh, his son and Mr Simon Wilson 

acted otherwise than in a good and workmanlike manner.  Mr McKinley affirmed the 

way the work was done and Mr Pilkington never complained about it.  

[74]  I have also found that Mr Pilkington knew that the drainage work would lead 

to lowering of the water table which would cause loss of land as he had found in the 

early part of the work without complaining. 

[75] I accept that the defendants’ entry to the plaintiffs’ land was intentional. I have 

held it was not negligent.  The plaintiffs consented to the entry to their land for drain 

cleaning and maintenance purposes.  Those were the purposes for which the 

defendants entered the plaintiffs land.  The defendants’ actions were justified.  

[76] The cause of action in trespass fails  

Nuisance/removal of support 

[77] The tort of nuisance arises at common law when there is unreasonable 

interference with a person’s right to the use or enjoyment of an interest in land.  The 

plaintiffs’ interest in the land that is affected by the nuisance must be a legally 

protected interest.42  There is no issue in this case that the plaintiffs’ interest in the land 

was a legally protected interest. 

                                                 
40 Ellis v Loftus Iron Company [1874] LR10CP at 12. 
41 This was never disputed. 
42Lakes Edge Development Limited v Kowarai Village Holding Limited [2017] NZCA 205. 



 

 

[78] The elements of nuisance are: 

(a) Interference with the plaintiffs use and enjoyment of land; 

This relates to the effects of lowering the water table. 

(b) That the effect of the interference is substantial and unreasonable; 

The scale of effect is “substantial”. Its reasonableness depends on an 

assessment of what might be reasonably expected in the farming 

context.  It would not be unreasonable to carry out drainage work to 

which the neighbour had agreed.  The issues are whether a reasonable 

person living or working in the particular area would regard the 

interference as unacceptable. 

[79] Factors to be taken into account in determining whether a reasonable person, 

living or working in a particular area, will regard the interference as an unacceptable 

are: 

(a) Location, this is to do with what was acceptable in the area; 

Drainage of farm land is very common, particularly in peat land, and is 

an acceptable, even desirable practice. 

(b) Time duration and intensity of the interference; 

The work in issue was undertaken in early 2015 as part of a staged 

maintenance and cleaning program. 

(c) Abnormal sensitivity is not recognised; 

None was alleged here. 

(d) The social utility of the defendants action; 



 

 

The drainage, particularly of waterlogged peat in this case, allowed for 

higher stock numbers on the Singh farm. That is a significant social 

utility. Framers know that drainage does result in lowering the water 

table 

(e) Malicious motive   

There was not suggestion of this; 

(f) Consent as a defence to nuisance and can be either expressed or 

implied. 

Mr Pilkington deposed that he had no concerns about the cleaning of 

the drain at anytime.43 

Mr Pilkington expressly consented on behalf of the Plaintiffs to the 

cleaning and maintenance work.  That consent was not withdrawn until 

after the drainage work was completed when Mr Singh received the 

Solicitors’ letter dated 25 March 2015.   

[80] Plaintiffs’ counsel referred to the principle that an occupier does not impliedly 

consent to a nuisance merely because the occupier tolerates it for a time without 

complaint.44  I accept that principle of law.   

[81] Counsel cited Jerram v Hood [1954] NZRL 909.  The facts of that case are 

unusual because the complicity of the male plaintiff in the siting of a rifle range near 

his house was not fatal to the action.  This was because his wife was adversely affected 

by noise nuisance from the operation of the rifle range and she had not consented to 

it.  

[82]  All nuisance cases are factually driven and often must be limited to their 

particular facts. The case is not authority for the proposition that every case where, 

                                                 
43 BOE of RP page 45 paragraph [9] 
44 Law of. Torts. 7th addition page 566, 10.2.08(1) 



 

 

knowing of the effects of the licence to enter, the plaintiff can stand by and leave the 

defendant believing all is well as happened here. 

[83] As Ms Rawcliffe submitted there is Privy Council authority45 for the 

proposition that if an agreement is made and “neither has done or asks to do anything 

which was not contemplated by both, neither can have any right against the other”. 

However if the evidence established that the defendants had acted  “improperly no 

doubt there would have been a cause of action” 

[84] Applying that decision here the plaintiffs fail because on the facts here I find 

that the Defendants acted at all times in accordance with the arrangement reached with 

the plaintiffs, and that Mr Pilkington , on behalf of the plaintiffs knew and accepted 

that draining the peat land would cause lowering of the water table. That is what the 

experts say cause damage to Pilkington farm. He already had experience of “loss of 

land” which years before he had attributed to Mr Singh’s work and of which he had 

never complained. He knew drainage would cause damage and never asked that the 

work cease until the lawyer’s letter of 25 March 2015.  

[85] The cause of action in Nuisance fails. There is no evidence that withdrawal of 

support caused any damage. That claim fails too. 

 

Negligence 

[86] The right of action in negligence requires proof of the existence of a duty of 

care which was breached leading to loss.  Ms Rawcliffe identified this as a breach of 

the duty of care which the defendants owed to the plaintiffs to avoid any action that 

“may interfere with the natural support of the plaintiffs’ land46 or damage the land.47 

[87] Ms Rawcliffe submitted that the experts’ reports established that “the 

evacuation of the land by the Defendants has caused the plaintiffs’ land to slump” and 

                                                 

45 Lyttelton Times Co Ltd v Warners Ltd (1907) AC 476: see tab 6 p3 of the Plaintiffs authorities. 
46 Written closing submissions for the Plaintiffs at para 74 
47 Op cit para 75 



 

 

dry out which has resulted in cracking”.48  Ms Rawcliffe rightly acknowledged in oral 

closing submissions that the experts made no such determination.49 

[88] I have found the defendants’ work did not fall outside the cleaning and 

maintenance work for which they had the Plaintiffs’ consent. I have found that the task 

was conducted in a workmanlike way.  Drainage obviously involves removal of water 

from the land.  The greatest depth of the boundary drain is only marginally off the 

experts’ ideal.  That marginal difference has not been shown to have been material.  

[89] I find for the defendants on all the courses of action. 

Costs 

[90] In the absence of agreement by the parties I will receive submissions on costs.  

Any submissions by the defendants on costs are to be filed and served on or before 4 

pm on the 1st of October 2017.  Any reply submissions by the plaintiffs are to be filed 

and served on or by 4 pm on 8 October 2017. 

[91] Counsel are to file and serve their submissions in hard copy and also 

electronically in word form.  Any submissions which have been received by 4 pm on 

8 October 2017 are to be referred to me for the delivery of a costs decision. 

 

 

 

 

D M Wilson QC 

District Court Judge 

                                                 
48 Op cit para77 
49 Transcript of legal discussion , foot of p 9 


