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NOTES OF JUDGE L M BIDOIS ON SENTENCING

 

[1] Mr Nelson, you pleaded guilty to intentionally making an intimate visual 

recording, theft and intentional damage under the Crimes Act 1961.  You, 

Ms O’Hagan, have also pleaded guilty to intentionally making an intimate video 

recording and theft.  You are effectively husband and wife.   

[2] You were both involved in a business.  The victim commenced employment 

with you as a labourer on a trial period.  Within a short time, you both conspired to 

groom the victim to engage in sexual intercourse with you, Ms O’Hagan, while also 

suggesting that you engage in a group sex threesome.   

[3] You both arranged for the victim to stay at your house overnight on this specific 

occasion.  The victim was told that he had a free pass for one night only, referring to 



 

 

having sex with you, Ms O’Hagan.  That was proffered by you, Mr Nelson.  You both 

combined to install a camera in the bedroom and connected both cellphones and a 

computer.   

[4] During the evening, the victim was enticed into a room with you, Ms O’Hagan, 

and you engaged in consensual sex.  He was not aware that this was being videoed and 

recorded on devices.  Mr Nelson then entered the room shortly thereafter and there 

was an invitation after he was told that there were visual recordings of what had 

occurred of the threesome, that was declined and the victim was clearly upset at what 

had developed.   

[5] Within a day or two, some property of his was stolen and sold to a charity, or 

given to a charity, depriving him of that possession.  On a subsequent day, you, 

Mr Nelson, caused some damage to some tyre rims that belonged to the defendant. 

[6] Probation reports have been prepared for both of you.  For you, Mr Nelson, 

that tells me you are 36 years of age, you are assessed as a low-risk reoffender, 

you showed no remorse and you had an absence of any criminal history.  A sentence 

of supervision and community work was recommended.  You are currently 

self-employed and concerned for your reputation and your business.  You presented 

with a sense of entitlement. 

[7] The report for you, Ms O’Hagan, told me that you were 35.  This was your first 

conviction, risk of reoffending was assessed as low, you expressed no remorse and 

you reside with your partner.  The recommendation was supervision and community 

work.   

[8] Relevant sentencing principles and purposes I have to have regard to include 

holding you accountable for your offending and promoting a sense of responsibility in 

you.  There is a need for deterrence and denunciation when dealing with offenders 

who video record others without their knowledge and I have to have regard to the 

effects the offending has had on the victim, but also have regard to your own personal 

circumstances. 



 

 

[9] Your counsel urges me to adopt the recommendation in the report.  He has tried 

to explain the motivation behind this.  He says that there is no sinister motivation in 

terms of blackmailing the victim, but it was in some respects, to ensure that nothing 

untoward happened to Ms O’Hagan in the first sexual encounter.  It may well have 

been sexual curiosity or I do not know.  It has not been properly explained to me.  It is 

pretty difficult to understand how a husband and wife can engage in such behaviour.  

Maybe my morals are a bit limited.  But the reality is, this is joint behaviour by both 

of you. 

[10] In relation to this matter, your counsel has also explained that it has had 

significant consequences.  [Details deleted].  There are employment matters that are 

awaiting in the wings as well which is going to have significant consequences. 

[11] The aggravating features that I see is the effect that the offending has had on 

the victim.  A comprehensive and detailed report sets out the impact on the defendant.  

He was emotionally upset about what had happened, very distressed about his 

property, he thinks that there have been changes in his behaviour and it is likely to 

impact on his future impacts and such things as trust.  There was a breach of trust in 

that the victim was an employee. 

[12] The mitigating factors are the pleas of guilty, acceptance of responsibility and 

offer of amends.   I did not see any signs of remorse however, so that is an absence of 

a mitigating factor.  There is the fact that you are both first offenders and you get 

significant credit for that. 

[13] I have to assess the overall seriousness of the offending.  I am told by the 

sergeant that the victim is not seeking a retributive outcome in terms of imprisonment 

or maybe even home detention.  I have a wider responsibility to ensure that people do 

not get video recorded in intimate ways or behaviour without their knowledge.   

[14] Had you both told him and he had engaged in all of this, there would be no 

offence committed, but the reality is it was hidden from him and he was encouraged 

and enticed into having sex.  There is no doubt that he was a willing participant in that, 

but of course, it was without the knowledge that it was being recorded.  And the fear 



 

 

is that these things end up on the Internet.  I am told fortunately, in his circumstances, 

all the recordings have been recovered, but that is one of the biggest fears and that is 

why there needs to be deterrence.   

[15] So, given the nature of these charges and the intimate recording, someone 

having sex, a sentence of imprisonment is the appropriate starting point.  I do limit it 

to six months.  I give you a one third discount for the mitigating factors that I have 

identified.  That is down to four months.  I am prepared to give you home detention.  

That is for two months and that is on the visual recording. 

[16] The home detention address will be set out in the report.  I accept that there are 

some concerns expressed in the probation report about suitability and children being 

checked out.  If that becomes a problem, then I will entertain an application to 

resentence.  I know it is going to impact on work and that, but there are ways around 

that and you only have yourself to blame for these. 

[17] There will be standard conditions for six months.  Standard and special 

post-detention conditions.  The special conditions are set out in the probation report.  

120 hours’ community work.   

[18] The special conditions for both of you are: 

(a) Not to consume alcohol, use alcohol or drugs not prescribed to you. 

(b) You are to travel directly to your home detention address and await the 

arrival of the probation officer and security officer.   

(c) There will be other special conditions that will be set out in the order. 

[19] In relation to these matters, there will be emotional harm reparation against 

each of you on that charge.  I will come back to that shortly. 

[20] On the theft, these are all concurrent.  There will be just community work of 

120 hours and $250 reparation. 



 

 

[21] For you, Mr Nelson, on the intentional damage, on that matter there will be 

additional community work of 100 hours cumulative on the sentence I have just 

imposed.  On that there will be $500 reparation.  On the two intimate recordings, the 

emotional harm reparation is $500.   

[22] The emotional harm reparation for Ms O’Hagan who is the one that had the 

sexual act is $1750.  For Mr Nelson who did the recording, it is $1250.  That can be 

made by way of instalments in due course. 

[23] Order for destruction and forfeiture of the recordings. 

 

 

 

 

L M Bidois 

District Court Judge 


