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NOTES OF JUDGE G M LYNCH ON APPLICATION FOR DISCHARGE 

WITHOUT CONVICTION AND SENTENCING

[1] The defendant, Dakta Green, is for sentence on five charges of using document, 

making a false document and obtaining by deception.  While Mr Green is in receipt of 

superannuation benefit these charges do not relate to that benefit, rather the charges 

relate to an accommodation supplement and temporary additional support when I 

outline the charges that will become apparent.   

[2] Mr Green was granted his New Zealand superannuation benefit on 

29 March 2016 but followed that up with applications on 13 April 2016 for an 

accommodation supplement and temporary additional support.  Mr Green was 

released from prison in April 2016 for reasons I will come to in a moment and moved 

into his son’s home in Kakahi.  It appears that Mr Green had previously managed the 

tenancy of the property for his son. 



 

 

[3] Mr Green told the Ministry he was paying $250 a week rent and provided 

supporting documentation in relation to that, however the rent was actually $150.  So 

that gives rise to the obtains by deception charge (0044).   

[4] The five uses of a document charges are as follows: 

(a) 13 April 2016, submitting an accommodation supplement application 

form claiming he was paying $250 rent per week (0045). 

(b) 13 April 2016, submitting a temporary additional support application 

stating the rent was $250 per week (0040). 

(c) 12 July 2016, submitting a temporary additional support reapplication 

form confirming the accommodation costs had not changed (0041). 

(d) 4 October 2016, same form again confirming accommodation costs 

unchanged (0042). 

(e) 16 December 2016, the same form again confirming accommodation 

costs unchanged (0043). 

[5] As a consequence of receiving these forms the Ministry continued to pay the 

accommodation supplement and temporary additional support.   

[6] The final charge is the making a false document on 13 April 2016.  Mr Green 

submitted a tenancy agreement in support of his applications for the accommodation 

supplement and temporary additional support.  Mr Green signed the tenancy 

agreement purporting to be the landlord, his son, thus creating the forgery.   

[7] Mr Green does not have any convictions for dishonesty.  He does have 

convictions for drug matters which is relevant when considering the application for a 

discharge without conviction, which I now turn to.   

[8] The application has a novel component to it and that is Mr Green contends that 

his drug convictions are likely to be quashed given his strong belief cannabis will 



 

 

become legal in New Zealand.  That plank of the s 106 application is misguided.  

Certainly medicinal cannabis use and personal cannabis use will be inevitably 

decriminalised in due course, but dealing offences, as Mr Green has, never will be and 

it is simply “a pie in the sky” to think otherwise.   

[9] Let us look briefly at the Labour Party policy for the 2017 election, because it 

is that policy that Ms Simpson refers to in the application which she has filed on 

Mr Green’s part.  I thank Ms Simpson for the care that she has taken in crafting the 

application and her submissions in support.  Ms Simpson has been brief on her feet 

today, and Mr Green should not think for a moment that he has been done any 

disservice in that as Ms Simpson is able to rely on the submissions which she filed and 

which I am grateful for.  Newspaper reports prior to the 2017 election observed that 

as part of the agreement between the Green and Labour parties, a public referendum 

on legalising cannabis for personal use would be held by the 2020 election.  The 

Green Party drug law reform policy indicated that it aims to make cannabis legal for 

personal use including possession and cultivation of the drug, however it was unclear 

whether selling cannabis would be legalised.   

[10] Prior to the election, it was reported that Labour supported the legalisation of 

medicinal cannabis, but then leader Jacinda Ardern, now Prime Minister Ardern, said 

the legislation of recreational cannabis would be a conscience issue and the party was 

not campaigning on it.  Labour is in favour of treating cannabis use as a health issue 

and dealing with it through the Drug Court.  On Labour’s website, in relation to its 

100 day plan, the Party is reported as supporting the introduction of legislation to make 

medicinal cannabis available for people with terminal illnesses or in chronic pain.   

[11] I appreciate that Ms Simpson was under instructions to bring this application, 

but it is plain that the drug convictions Mr Green has are not going to go away.  

Mr Green has the following relevant drug convictions: 

(a) 27 July 2010 he was convicted and discharged on three drug charges. 



 

 

(b) 30 September 2011 he was sentenced to one year and 11 months 

imprisonment for selling cannabis and possession of cannabis for 

supply and permitting premises. 

(c) 22 April 2015 he was sentenced to two years and four months 

imprisonment on charges of possession of cannabis and cannabis resin 

for supply and permitting premises for an offence against the Misuse of 

Drugs Act. 

[12] The fact of those drug convictions does not provide a bar to the application 

being made for a discharge without conviction which I now turn to, but as I observed 

in opening, the novel component of his application was that Mr Green contends that 

the drug convictions he has will be quashed, meaning he would be left solely with 

relevant convictions for dishonesty which he contends would be a bar for him being 

able to travel internationally. 

[13] The Court must not discharge an offender unless the Court is satisfied that the 

direct and indirect consequences of a conviction would be out of all proportion to the 

gravity of the offence.  What then is the gravity of the offending here? 

[14] In my assessment, the gravity of the offending is in the moderate range.  This 

is not all about the amount of the fraud.  If that was the primary focus then the gravity 

would plainly be low, however, here the following factors are relevant: 

(a) The deliberate misrepresentation of the actual rental and the forgery to 

support that misrepresentation. 

(b) The period over which the fraud was perpetrated. 

(c) The breach of trust. 

[15] This is not trifling offending and/or offending that inevitably would have been 

detected earlier. 



 

 

[16] What are the direct and indirect consequences of a conviction?  Mr Green 

contends that if his criminal history “is tainted with fraud and dishonesty related 

offending” it would make it impossible for him to travel overseas to visit his mother 

in Australia and his US resident grandchildren.  Nothing is provided to support that 

contention, nor explain the impact of the current very serious convictions which have 

not gone away and are unlikely to regardless of what the new coalition Government 

decides to do. 

[17] The application crashes and burns and was made without any proper 

foundation.  The test has not been met, however I have an overarching discretion to 

grant the application.  I do not exercise it.  This was a determined and premediated 

fraud and Mr Green should not be shielded from the consequences. 

[18] A sentencing report has been prepared by the probation officer.  The report 

recommends a sentence of community work, accepting that Mr Green has some 

underlying health issues.  I absolutely accept that those health conditions are there but 

the probation officer has advised me that they can work with Mr Green and support 

him through light duties.  Mr Green is a very capable man, there might be something 

that he can be usefully applied to in his local area.   

[19] The report writer observed limited remorse and insight.  Mr Green was said to 

be ashamed of his actions, however he simply did not think he was doing anything 

illegal otherwise he would not have done it.   

[20] Ms Simpson accepts that if the s 106 application was not granted, community 

work was the appropriate sentence.  Taking into account that this is Mr Green’s first 

fraud or dishonesty conviction and taking into account his guilty pleas and health 

issues, I will keep the community work very modest.  The minimum community work 

I can impose is 40 hours.  On each of these charges Mr Green is convicted and 

sentenced to 60 hours community work (a total of 60 hours) with a recommendation 

endorsed for light duties.   

 

 

G M Lynch 

District Court Judge 


