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NOTES OF JUDGE P R CONNELL ON SENTENCING 

 

[1] Mr Duffell you are today for sentence in relation to six charges of obtaining by 

deception and some three charges relating to theft by being a person in a special 

relationship.  You have pleaded guilty to those charges at a very late stage, just prior 

to trial and that has been the subject of some discussion between counsel and myself 

today.  The point of it is very clear.  You understand that you get a much greater credit 

if you plead guilty at an early time in the course of these proceedings than at a late 

stage which I consider you have. 

[2] I do not intend to read the lengthy summary of facts and in that respect I make 

two directions: 



 

 

(a) The first is that the full summary of facts will be attached to my 

sentencing notes when they are released for publication; [Editorial 

Note: Summary of facts not attached in this published version]  

(b) Secondly in that there is little dispute about the summary of facts, I am 

going to direct that a copy of it be given to the media immediately after 

this sentencing. I do that simply because I can in a very brief way 

summarise what has occurred here and I do think it should be a matter 

of openness to the public to know precisely the full details of what 

occurred in the course of this offending.   

[3] Mr Duffell you developed, quite skilfully obviously, software programmes and 

thereby created products that could be described as office solution systems as I 

understand it.  From 2011 through 2013 you offered purchasers of those products 

exclusive licence rights to market the product throughout all of New Zealand and in 

particular regions within the country.  However one of your purchasers made contact 

with the last and final purchaser to warn him off buying the product.  That final 

purchase, some $137,000 was paid over by the purchaser.  He received his warning. 

Three days later he was asking you for the money back, and in a callous and cold way 

in my mind, having been discovered so to speak, you very coolly held onto that money.  

You know the affect on the victim in that particular case.  It is well set out in the victim 

impact statement to the Court and the results have been horrendous for that person and 

his family.  Like many of the others involved, and has been pointed out by the Crown 

today, these people who were buying this product from you first of all expected 

exclusive licence rights and then secondly were ambitious people with initiative who 

wanted to develop an income stream for themselves and could see this (as it was 

misrepresented by you) as a means to do that.  Of course the whole thing failed for 

each of them separately because there was no such thing in your business as an 

exclusive licence right.   

[4] You have made some explanation today through counsel as to your views and 

opinions of the first person who bought this product from you.  You did not consider 

that they could adequately develop it to the point where they would make money, and 

you were at a point where you felt justified in keeping the money they had paid you 



 

 

even though it was not successful, and in fact feeling that you could then go ahead and 

find yet other people who were duped into paying again for a product that they 

believed they had an exclusive licence right to.   

[5] Of course there was a complaint to the police.  Those sums of money were not 

going to be hidden.  Those sums of money paid over by what in effect was a fraud 

were easily discoverable.  People were not going to put up with it and they did not.  It 

went to the police who then investigated you and the facts that surround the whole of 

this offending. The total financial benefit that you gained from this offending was 

some $319,400.  In terms of loss and loss of sales that would easily have brought the 

figure up to more than $390,000 as the Crown has explained today. 

[6] Ms Foster for the Crown points to the fact that there were seven different 

victims, that you involved yourself in a deliberate deceit with.  Your counsel says that 

you did not start off with an intention to deceive people but you must have known after 

the second purchase that what you were doing was wrong, was a fraud, it was based 

on lies and misrepresentations.  Ms Foster for the Crown has put it that this was a 

calculated and deliberate deceit, and even when you were found out, you continued to 

try to placate your victims while you were targeting other people to purchase this 

product that had no exclusive rights at all to it.  What Ms Foster says is there is a 

disturbing aspect to this offending that when some of your victims were trying to 

retrieve money from you, you were continuing to identify and capture more victims 

with the losses then escalating, starting at a relatively small figure up to that last 

purchase worth $137,500.   

[7] The offending is described by the Crown as calculated, determined and callous 

in what you did with other people’s money.  The last victim was a person who you in 

effect befriended, who perhaps more than the others trusted you, but when it came to 

him realising that there was no business to be had in this product because of the lack 

of exclusivity of rights, you then very quickly became someone who breached his 

trust, breached your friendship and refused to give him back that money and that was 

after a very short period of time in which he had paid it. 



 

 

[8] Many of these victims had borrowed money to buy into the business, or they 

were spending money that had saved in the hope of maintaining an income stream for 

the purposes of family or the purposes of retirement, things of that nature.  They were 

no different to you.  They had obligations to children.  They had obligations to family.  

They were ordinary people who have mortgages and things of that nature.  One of your 

victims has completely lost a home as a result of borrowing and then not being able to 

pay back those monies and that is just part and parcel of the damage done to these 

people by way of property damage.  If you read the victim impact statements you get 

a very clear impression that some of them have been damaged in a psychological way 

as well.  

[9] There is an aspect of cruelty in what you did with these people in the way you 

sucked them into buying this product knowing, as I say you did, that there was nothing 

exclusive about it and that they were not going to end up making any money out of it 

at all.   

[10] The Crown position is clear.  They say there was aggravating features here.  

There was planning and premeditation.  There was repetition of the offending.  The 

period of offending went over a two year course of time, involved a conduct over that 

period that escalated in seriousness as it went along.  The Crown point to the total 

monies involved, a loss of $391,000 and that direct loss does not include things like 

interest payment on loans made by people when they borrowed to purchase your 

product.  Those losses are ongoing for many of those victims.  There is the abuse of 

trust.  It is a significant breach of trust.  You had a role as a software developer and the 

nature of the business opportunity being marketed by you was such that victims put a 

great deal of faith in the representations made by you and in the promises you made 

relating to the business structure, the product and the likelihood of income. 

[11] The Crown say, and I do not know that it is an aggravating feature but it is 

there, that the motivation for your offending was financial gain for yourself.  

Mr Sutcliffe today has put a gloss on that to simply say it was your way of trying to 

ensure some financial comfort but that was done at the expense of other people’s 

financial comfort.  All very well for you wanting to be reassured as to some financial 

security but that motivation falls by the way side when it is done on the basis of simply 



 

 

ripping off other people.  The Crown point to, as an aggravating feature in this case, 

the number of victims that were taken in by it to the misrepresentations by you and 

what they say is blatant dishonesty. 

[12] The Crown in this case accept that you should get a credit for a guilty plea but 

that, as I have said to you, must be diminished for the very late time in which you 

determined you should plead guilty.  It was only a matter of a few days prior to trial.  

The Crown accept here that you are someone with a previous good character.  There 

is a very minor past conviction.  I have already said that that is not significant in this 

offending.  I accept that you are a person of good character up until you got yourself 

involved in this offending.  I have read the references provided by your counsel and 

there is no question that people in the community have viewed you as a person of good 

character, good provider, good worker and you have reached the age of 56 where you 

have enjoyed that reputation until you got yourself involved in this offending.   

[13] In terms of your counsel’s submissions to the Court, Mr Sutcliffe asks that I 

give consideration to your guilty plea and your previous good character and I will 

make some adjustment in respect of that. He considers that there should be a 

15 percent reduction on sentence because of the plea pointing to the significant saving 

in time of having to prove this at trial if it had reached that far.  I am not quite sure I 

can agree fully with his 15 percent reduction but there will be a reduction.  He has 

pointed to the matters I have raised in terms of good character.  He points out that you 

do not accept that the products or programmes sold were defective but that you do 

have to accept that some of them were variations of the same thing and in offering to 

sell them with exclusive rights included and then to remarket them under another label 

was dishonest.  Some of the parties who purchased the programmes were not people 

perhaps who were able to fully utilise them to a profitable extent but I do not consider 

that that in any way is a mitigating feature in this case.   

[14] The defence perspective as Mr Sutcliffe puts it in his submissions is that you 

did not initially set out to deceive but this involved you actually doing so.  From the 

first sale you were in trouble because you could not deny that you were dishonestly 

passing on to the second purchaser, products that had no exclusive rights.  You would 

have known what you were doing.  You would have been well aware of that and I do 



 

 

not accept any suggestion of justification for what you did.  That was simply a moral 

issue.  You claim if you had professional advice, lawyer’s advice perhaps this would  

 

not have happened.  I do not accept that.  There was a right and a wrong about this and 

you should have taken the right path instead of going down the road of this horrendous 

fraud. 

[15] The probation officer’s report is one that has pointed out you are considered to 

be somewhat arrogant about this matter.  You told the Probation Service that you only 

became aware that there might be issues around the honesty of what was happening 

when one of the victims consulted another.  That was towards the end of the offending 

and I do not consider it can be possibly said that that could have been the case.  The 

probation officer felt that you were adopting something of a naïve stance in all of this 

but again could not accept that that was so.  There is mention made of monies paid 

into your mortgage account and you were explaining that away with GST implications 

and so on.  The way that it was explained to the probation officer left him with an 

impression that in fact you felt you did not need to pay any form of tax and this, 

coupled with the fact that half of the aforementioned ill-gotten gains was siphoned to 

an offshore account, that those matters demonstrate the level of deceit that you 

exercised.  That is a conclusion I have to say I agree with. 

[16] You have said that you are remorseful, that you have some sympathy and pity 

for the people who have lost money and you told the Probation Service you would be 

deeply remorseful if indeed you had done wrong but that was as a result of your 

repetition of the fact that you do not consider you had an intention to deceive.  You 

accepted the victims must be angry, to have said that things could have been better but 

offered the throwaway line that in the haste of business things ran away from you.  The 

probation officer’s conclusion was that this remorse is somewhat hollow.  I cannot 

believe that you are so callous or cold that you could not at least have understanding 

and I accept that you do of the damage you have done to other families, both in terms 

of their financial position and also in terms of their psychological position.  You must 

be aware that discussion was held through the Probation Service as to the possibility 

of a sentence of home detention and I consider your counsel is realistic in really saying 

that that is an unlikely outcome in this case. 



 

 

[17] I have considered a number of judgments the Crown provided and have made 

submissions extensively on what the appropriate level of penalty might be in this case, 

and in particular I have looked at Mears v R1.  I did so mainly because it is a recent 

statement of the position of people who defraud others, from our Court of Appeal.  The 

decisions of the Court of Appeal of course guide this Court in terms of appropriate 

penalties and in that case there was an unsuccessful appeal against a sentence of four 

years and three months’ imprisonment for various dishonesty-related charges.  The 

appellant in that case had stolen $380,000 from a business that she worked for.  I accept 

what Mr Sutcliffe says.  There might be a distinction between that case and its facts 

and your case, but the point in my view is the level at which the Court of Appeal 

determined for such an amount, the sentence of four years and three months could not 

be touched and was not overturned.  In that case very similar aggravating factors were 

present, the premeditation, repetitive offending, extent of loss and abuse of trust.  In 

this case you have abused the trust of more people than in the case of Mears.  The 

Court of Appeal in that case were satisfied that four years and six months’ 

imprisonment as a starting point was within range.  In R v Davis2, it was an 

unsuccessful appeal against a sentence of three years’ imprisonment.  The amount 

taken was less, $277,000 and in that case a four year starting point was adopted and 

again the Court of Appeal confirmed that that was not out of the available range of 

penalty for offending of that nature. 

[18] The Crown have emphasised the aggravating features as I have indicated, the 

planning, premeditation, repeated offending, effects on victims.  Your counsel has in 

his own submissions been accepting of at least a similar starting point, perhaps less 

than the Crown - the Crown submission being that this is a sentence of four years to 

four years and six months as a starting point.  Mr Sutcliffe says that I should have 

regard to the fact you are 56, and the first time you have appeared in a Court in a 

serious matter like this.  You are a father of seven children, you are a grandfather and 

he says I must ask the question why is it that you would offend at this age and stage 

of your life.  He pointed out that you in effect wanted to be self-employed, that you 

had a skill in developing software.  It is quite clear that you did and he indicated those 

matters that he felt were mitigating in terms of the first purchaser and the way that you 
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felt somewhat justified because of her lack or her incompetence in dealing with the 

product you sold, but as I said to you I cannot accept that beyond that there could have 

been any doubt in your mind as to what you were doing.  He said on your behalf that 

you were desperately trying to make a success of yourself in what you had started and 

that you failed to take professional advice and fell into error.  He says I should consider 

your blameless life up until that point in time.  He pointed out that you are not someone 

who does not understand and accept there has been damage done to people, loss caused 

to them and he says you are saddened by the difficulties you caused them and of course 

the difficulties you had caused your own family.  I am not past understanding that is 

exactly what you have done.  Your own family have suffered in effect a breach of trust 

because they are now left in a position of uncertainty financially because of your 

predicament. 

[19] Mr Sutcliffe sought to distinguish Mears and Davis.  I am not so certain that, 

whilst I accept the factual basis in which he seeks that distinction, overall there should 

be any real difference in the way those cases might be applied to the present situation.  

He acknowledges the plea to these matters came late but he has stressed the need to 

have the Court recognise that a lengthy trial was avoided. 

[20] The issue of reparation has been high in my mind.  I have had to come to a 

conclusion that you are not in a position to meet reparation.  That is based on what you 

have said to counsel and who has passed that on to the Court, that you cannot meet 

reparation.  A query was made of monies in the Australian bank account where you 

transferred money, you say for the purpose of purchasing a property while you were 

doing business over there, but it cannot be denied that that money was taken out of 

jurisdiction but there is apparently some $4000-5000 only left.  You have an interest 

in your own home through a trust of course but I understand that the property is 

mortgaged and mortgaged quite heavily.  Mr Sutcliffe has your instructions that he is 

to inform the Court that you do not have any further funds that might be applied to 

reparation in this case.   

[21] Taking into account everything that I must, I have reached a conclusion that it 

is appropriate to consider a starting point in this case of four and a half years’ 

imprisonment.  There should be a discount for your guilty plea.  I consider given the 



 

 

late plea that only 10 percent of the sentence should be deducted for that guilty plea.  

It is right to consider your good character up and to the point where you offended in 

this way.  I intend to make a small allowance for that so from the four and a half years 

for good character there is a discount of three months.  That means it is a sentence of 

four years and three months.  A 10 percent deduction from that would take it down to 

a five month deduction.  You will understand that you will serve a term of three years 

and 10 months’ imprisonment.  That is on all of the charges that are before the Court.   

[22] On each of those charges there is a term of imprisonment imposed of three 

years and 10 months.   

 

 

P R Connell 

District Court Judge 


