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Introduction 

[1] [Evie Smart] claims that her late mother, [Molly Coates], failed in her will to make 

adequate provision for [Evie]’s proper maintenance and support. 

[2] [Evie] travelled from her home in [country deleted] to attend the hearing.  Her two 

brothers, [Freddie] and [Ashton], and sister [Jade], were also present when [Evie]’s claim under 

the Family Protection Act, was heard. 

[3] [Evie] says she has been unfairly and unreasonably excluded by her mother who left 

the residue of her estate to be divided between [Freddie, Ashton and Jade].  She cannot 

understand the approach taken by her mother as they were always close.  She blames [Jade] 

and [Freddie] for unduly influencing her mother and claims her mother lacked capacity when 

she gave instructions for, and signed her will. She had visited her mother the month before she 

made her will.  At the time, she was shocked by her mother’s deterioration and state of health.  

She felt unwelcome as no proper plans had been made for her visit. 

[4] [Evie] believes her mother intended that when she died, there should be adjustments 

made regarding any advances made to her children and that having taken those into account, 

the estate would then be divided equally and fairly between all her children. 

[5] Neither party sought to cross-examine any witnesses.  I heard submissions from 

counsel. 

[6] [Evie] and her siblings were present throughout.  I observed that [Evie] became visibly 

distressed at times and had a support person present.  I noted that there was no interaction 

between [Evie] and her siblings.  This is not surprising as the family history narrated in the 

affidavits before me outlines a long period of troubled relationships with significant periods of 

estrangement between [Evie] and each of her siblings.     

[7] The evidence traversed in some detail, the different perceptions of [Evie] and her 

siblings about various wrongs or slights they had in a series of family disputes, including 

[Evie]’s  alleged wrongful removal of [family item] which Mrs [Coates] had made, which was 



 

 

used at family birthday parties.  Counsel for the beneficiaries referred to it as a “taonga”1.  

Some of these issues I will discuss in more detail, later in this decision. 

[8] [Suppressed details deleted – see [114]]. 

[9] I am not in a position to make findings of fact in relation to the particular allegations 

made.  Most of the incidents are either denied or are differently recalled by the parties.  The 

allegations are untested.  However, I am entitled to take a view of the issues and allegations 

before me insofar as they go to determining the two key issues, which are: 

(a) Did Mrs [Coates] make adequate provision in her will for [Evie]’s proper 

maintenance and support?  

(b) If not, should and how should any failure be remedied? 

[10] To understand the issues, it is important to set out some of the factual history. 

History 

[11] [Molly Coates] and [Benjamin Coates] had four children, [Jade] now aged 69, [Ashton] 

aged 66, [Freddie] aged 63 and [Evie] aged 58.   

[12] Mr and Mrs [Coates] separated when the children were aged [ages deleted] respectively.  

Following the separation, [Freddie] and [Evie] lived with their mother and [Jade] and [Ashton] 

with their father.  Later in his mid-to-late teens, [Freddie] left his mother’s care to live with his 

father.  [Evie] was then the only child living with her mother. 

[13] Mr and Mrs [Coates] divorced about [number of years deleted] years after their 

separation.  Soon after that, Mr [Coates] remarried, on the day before [event deleted]. 

[14] [Evie] described her mother as lacking emotional warmth due to suffering mental and 

physical abuse from her husband during their marriage.  [Evie] referred to an occasion when 

                                                 
1  (in Maori culture) an object or natural resource which is highly prized. 



 

 

she witnessed her father beat her mother quite badly.  She gave her mother support and comfort 

after the parents’ separation.  With the benefit of such support, her mother opened up.    

[15] [Evie] left home and moved away from Paraparaumu when she got married to [George] 

in [year deleted].  [Evie] and her mother were close and maintained regular contact during the 

period [Evie] was away.  [Evie] and her husband moved back to Paraparaumu in [year deleted]. 

[16] [Ashton] spent time living with his mother during periods from [3 year time span 

deleted] and from [10 year time span deleted].  During most of these times, he paid no board 

and was in receipt of a benefit.  He provided support to his mother.  There were other times 

when he lived in [accommodation type deleted] on his brother’s adjacent land.  Mrs [Coates] 

supported him financially in various business ventures, lending him a total of $27,000; $6,000 

in 1975 towards a [business 1 deleted], $10,000 towards [business 2 deleted] in 1991 and 

$11,000 towards the purchase of a video camera in 2003.  [Ashton] acknowledges that $27,000 

is owed by him to his mother’s estate, which is to be deducted from his share of the residue.   

[17] [Freddie] lived in a bach at [address 1 deleted] for a time up until [year deleted].  He 

says this is when [Evie] and her husband returned with their children.  However, based on 

[Evie’s] evidence, she returned earlier, as she noted that when she returned, she and [George] 

purchased a house in [street deleted – address 2], Paraparaumu, in [year deleted – six years 

earlier].    

[18] In 1993, a joint decision was made by [Evie], [Freddie] and Mrs [Coates], that [Evie] 

and [George] would acquire Mrs [Coates’] section [address 1], to build their home and live 

next door to Mrs [Coates].   

[19] [Freddie] says Mrs [Coates] had promised the bach and land at [address 1] to him, if he 

stayed living next door to her, to keep an eye on her and keep her company.  However, he 

agreed to move, to make way for [Evie] and her family as he thought it would be preferable for 

their mother to have a daughter and her family living next door.  [Evie’s] children, [names 

deleted], who Mrs [Coates] was very close to, were then aged [ages between 6 and 1 deleted].   

[20] A key feature of this dispute relates to the property [address 1] which was transferred 

to [Evie] and her husband, in [month deleted] 1993.  The transfer records: 



 

 

In consideration of natural love and affection and of the sum of $6,000. 

[21] [Evie] says that after discussion with [Freddie] and her mother, she agreed to pay $6,000 

for the section based on a price of $24,000.  The balance, a loan of $18,000 was to be accounted 

for on her mother’s death.     

[22] [Evie]’s evidence was: 

My mother had a rule regarding money and her children.   Any time she assisted with 

money it was recorded by her on a note and then filed in a box.  I do not think that any 

of these documents were witnessed or notarised but we all were aware of their existence.  

Her idea was that when she died (she used the phrase “when the time came”) these 

would all be brought into account so that the distribution to the four of us would be fair 

to all.  The $18,000 that she leant me was such an arrangement and she advised [George] 

and me that if we could not repay it, it would be accounted for, along with all the other 

sibling advances.  The arrangement was that on her death, what we owed to my mother 

for the section, if not repaid beforehand, would come out of my share of her estate.  The 

same applied to each of us who owed money to her at the time of her death.  I am sure 

we signed one of her notes to this effect.    

[23] [Evie] says that in 1994, she and her husband borrowed $140,000 to build their home. 

At that time, she put a value on the section of about $28,000. 

[24] The beneficiaries emphasise that they have not been able to find the notebook at the 

time of, or since Mrs [Coates’] death.  [Evie] states that although she had copies of the notes 

relating to her loans, she has now lost them.  To the extent that there was ever any 

documentation concerning any existing loans, it seems to have been lost. 

[25] In [month deleted] 2002, [Evie] and her family moved to [country deleted].  In late 

2001, they sold the property at [address 1] on which they had built their home for $226,000 

which netted $215,877 after expenses. The mortgage of $175,000 was repaid, which left 

$40,877.  

[26]   [Evie] says she discussed the move to [country deleted] with her mother and although 

they were upset about the circumstances, her mother understood and consented to the move.    

[27] [Jade] and [Freddie] present a different narrative of events surrounding the [address 1] 

property which is denied by [Evie].  [Jade] says [Evie]’s purchase was partly intended to 

provide their mother with ongoing support.  According to [Jade], [Evie]’s shift to [country 

deleted] was abrupt and negatively affected their mother.  



 

 

[28]  [Freddie] similarly emphasises that the family had made joint arrangements for [Evie] 

to live long-term, close to their mother.  He said that [Evie] told him just before she left for 

[country deleted], that she considered the section would be her share of their mother’s estate.  

That was said, as part of a general discussion about [Evie] leaving New Zealand and their 

mother’s reaction to that.    

[29] In 2009, [Jade] resigned from her job as [occupation deleted] and, in [month deleted] 

2010, she moved back to Paraparaumu to care for Mrs [Coates].  She sold her villa in [location 

deleted] which she had owned for 13 years.  She had earlier purchased a property at [address 

3] as a retirement property, where her daughter [Lucy] was living.   

[30] After initially staying with [Freddie] for about 7 months, [Jade] moved into her 

mother’s home at [address 4] in [month deleted] 2010. She has lived there ever since and 

remains in occupation.  

[31] On 28 June 2010, Mrs [Coates] attended the Public Trust Office and gave instructions 

for her will which she signed the following day.  Clause 6 of the will states that the residuary 

estate is to be divided equally between [Jade, Ashton and Freddie] with a gift over to their 

children.  Any loans owing by any of Mrs [Coates’] children at the time of her death were 

forgiven, although they were to be brought into account without adjustment for interest, to 

charge against the share in the residuary of each of the children.   

[32] A statement accompanying the will, which was signed by Mrs [Coates] provided: 

The Family Protection Act has been explained to me.  I realise my daughter [Evie] could 

contest my Will but I consider that she has had her share of my estate when I gave her 

my section at [address 1], Paraparaumu.   She proceeded to sell the section for 

approximately $41,000 and moved to [country deleted].  If she came back to New 

Zealand, I might consider including her in my estate.  My son, [Ashton Coates] who 

lives with me, has over the years borrowed considerable money from me.  This has been 

recorded and the debt is to be taken into account before he gets his share.  My son 

[Freddie] has borrowed a small amount.  This is also to be taken into account with his 

share. 

[33] Mrs [Coates] died on [date deleted] December 2014. 

[34] Probate was granted to the respondents on [date deleted] February 2015.   



 

 

[35]  These proceeding were filed about 8 months later.  No other proceedings have been 

filed in the High Court in relation to issues regarding Mrs [Coates’] testamentary capacity when 

she made her will or regarding the allegations of undue influence. 

Applicable Law 

[36] Section 4(1) of the Family Proceedings Act provides as follows: 

4  Claims against estate of deceased person for maintenance 

(1)  If any person (referred to in this Act as the deceased) dies, whether testate or 

intestate, and in terms of his or her will or as a result of his or her intestacy adequate 

provision is not available from his or her estate for the proper maintenance and support 

of the persons by whom or on whose behalf application may be made under this Act, 

the court may, at its discretion on application so made, order that any provision the court 

thinks fit be made out of the deceased’s estate for all or any of those persons. 

[37] It is accepted in this case that [Evie] is a person who may make an application, being a 

daughter of Mrs [Coates].  The other provision in s 4 relate to procedural matters and it is not 

relevant that I repeat them. 

[38] Under s 4, the Court has a discretion to make provision for the applicant, out of the 

deceased’s estate, where the will has not made adequate provision for the applicant’s “proper 

maintenance and support”.  The meaning of “proper maintenance and support” has been 

canvassed in the Court of Appeal decisions Williams v Aucutt2, Auckland City Mission v Brown3 

and Henry v Henry4. 

[39] In Williams v Aucutt, Richardson P stated, at [52]: 

The test is whether adequate provision has been made for the proper maintenance and 

support of the claimant.  Support is an additional and wider term than maintenance.  In 

using the composite expression, and requiring ‘proper’ maintenance and support, the 

legislation recognises that a broader approach is required.  …  Support is used in its 

wider dictionary sense of ‘sustaining, providing comfort’.  A child’s path through life is 

supported not simply by financial provision to meet economic needs and contingencies 

but also by recognition of belonging to the family and of having been an important part 

of the overall life of the deceased.  Just what provision will constitute proper support  

…  is a matter of judgment in all the circumstances of the particular case.  It may take 

the form of lifetime gifts or a bequest of family possessions precious to its members 

and often part of the family history.  And where there is no economic need it may also 

                                                 
 
2 [2000] 2 NZLR 479; (2000) 19 FRNZ 260 (CA) 
3 [2002] 2 NZLR 650; (2002) 22 FRNZ 232 (CA) 
4 [2007] NZCA 42, [2007] NZFLR 640 



 

 

be met by a legacy of a moderate amount.  On the other hand where the estate comprises 

the accumulation of the family assets and is more than sufficient to meet other needs, 

provision so small as to leave a justifiable sense of exclusion from participation in the 

family estate might not amount to proper support for a family member.  

[40] Further, at [70], Blanchard J emphasised: 

It is not for the Court to be generous with the testator’s property beyond ordering such 

provision as is sufficient to repair any breach of moral duty.  Beyond that point the 

testator’s wishes should prevail even if the individual Judge might, sitting in the 

testator’s armchair, have seen the matter differently. 

[41]  In Henry v Henry at [54]-[55], the Court of Appeal wrote: 

In both Williams v Aucutt and Auckland City Mission v Brown the focus was on what 

was required to remedy the failure to make adequate provision in the will.  In both cases 

there was no real dispute in this Court that such a failure had occurred.  It is likely that 

the Court’s remarks about conservatism were also focused on the extent to which the 

will should be disturbed when a failure to make adequate provision is established.  The 

law is clear on that: the award should be no more than necessary to remedy the failure.  

This Court’s concern appeared to be that that approach was not being strictly followed.  

So, in that context, conservative means simply “no more than the minimum necessary 

to make the adequate provision”. 

However, the call for conservatism is not limited to the question of what should be done 

to remedy a failure to make adequate provision.  It applies also to the assessment of the 

issue as to whether adequate provision has been made.  Again a mere perception of 

unfairness is not good enough reason to disturb the will: the Court must conclude that 

the claimant has established that he or she has not received adequate provision for 

proper maintenance and support.  That assessment must be made applying the test 

enunciated by Richardson P in Williams v Aucutt at [52]…In making the assessment, 

however, the Judge must remind him or herself that there is no basis for the Court to 

override the testamentary freedom of the testator or testatrix if that test is not met, even 

if it appears to the Judge that a fairer distribution of the estate would have been 

desirable. 

[42] Case law indicates that the estate’s size will determine the extent to which a deceased 

can satisfy his or her moral duty to claimants – Allen v Manchester [1922] NZLR 218.  Beckett 

v Taylor Wellington HC CIV-2002-485-863, 5 October 2005, is a case where an estate was too 

small to do justice to all the claimants.  At [23] the Court noted:  

Here the estate is modest.  At the time of death about $100,000.  It comprised solely of 

the deceased’s home.  He had been provided with vital support in the latter years of his 

life when he really needed it by Ms Beckett.  She chose to come and live near him and 

provide that support for him.  Given her position with a disabled child, and at Mr 

Beckett’s death another dependent child Mr Beckett no doubt recognised the support 

she required.  It is interesting to note the deceased’s previous wills always provided for 

a share of the estate to Ms Beckett but which typically provided for Ms Rivers only very 

modest legacies.  Ms Rivers also received help and support both financial and physical 

from her father which helped to establish her.  Ultimately that is reflected in the fact 



 

 

that she owns a house property in Levin.  I acknowledge the extremely difficult life that 

Ms Rivers seems to have had.  But in the circumstances, given the previous 

contributions made to Ms River’s welfare by the deceased, given the lack of any 

essential contact between her and her father for many years prior to his death, given the 

modest value of the estate, and given Ms Beckett’s serious need including dependants, 

and given Ms Beckett’s significant contribution to her father’s welfare in those years of 

his life when he needed help and support, I am not satisfied that the deceased failed to 

meet his moral duty to Ms Rivers. 

[43]  In the decision of O’Connor v O’Connor, CIV 2013-412-000461 [2014] NZHC 1478 

Justices Gendall and Whata noted: 

The inquiry into the content of the moral duty in any given case, and any breach and requisite 

remedy, involves evaluation of a number of factors, including: 

(a) The nature of the relationship of the testator and the claimant; 

(b) The financial need of the claimant; 

(c) Recognition of familial connection and belonging;  

(d) Inter vivos contributions, if any;  

(e) Entitling and disentitling conduct;  

(f) Repair of parental abuse and neglect; 

(g)  The size of the estate. 

[44] Justices Gendall and Whata also referred to the Court of Appeal decision in Flathaug 

noting  

It provides the seminal statement on the nature of the parental obligation, but we isolate 

their component parts because they resonate so strongly in this case: 

[13] The relationship of parent and child has primacy in our society. 

[14] The moral obligation which attaches to it is embedded in our value system and 

underpinned by law. 

[15] The obligation to provide for both the emotional and material needs of his or 

her children is an ongoing one. 

[16] It is an obligation which is largely defined by the relationship which exists 

between parent and child during their joint lives. 



 

 

Discussion 

[45] Before I address matters relating to the two issues to be determined, I intend to discuss 

the matters raised about undue influence and Mrs [Coates’] testamentary capacity. 

[46] [Evie]’s counsel made extensive submissions about the process relating to Mrs [Coates] 

giving will instructions and making her will as well as Mrs [Coates’]  personal circumstances  

at the time she made her will.   

[47] The thrust of the submission was to question whether Mrs [Coates] had testamentary 

capacity when she made her will and to raise concerns about the likelihood of undue influence 

by [Freddie] and [Jade], who took Mrs [Coates] to the appointment to give instructions for the 

preparation of her will.   

[48] [Evie] had visited her mother in New Zealand in the month preceding the making of the 

will.  She was very concerned that her mother was failing mentally.  She is highly suspicious 

that within the tight compass in which her mother lived, with [Freddie, Jade and Ashton] all 

living in close proximity, that Mrs [Coates] was vulnerable, susceptible to influence and that 

she was, indeed influenced.    

[49] [Evie]’s counsel specifically drew my attention to letters written by Mrs [Coates’] GP 

in February 2010; the first to an occupational therapist requesting that she assess Mrs [Coates’] 

house to help with making the bath safer and other aspects as she saw fit.  Also, a letter written 

on 3 February 2010, headed “To whom it may concern” recording, amongst other things: 

I am of the medical opinion that power of attorney be arranged.  I have concerns about 

[Molly]’s mental capacity to make sound decisions and care for herself in a safe 

practical manner.  I have known [Molly] for the past three years as her General 

Practitioner. 

[50] Ms Morrison, who met with Mrs [Coates] to take her will instructions, at that point, had 

worked for the Public Trust for about 23 years.  She had met Mrs [Coates] earlier when 

enduring powers of attorney were signed in December 2008.  At that time, she had no concerns 

in relation to Mrs [Coates’] capacity.    



 

 

[51] Ms Morrison, acknowledged that Mrs [Coates] was brought to the Public Trust Office 

by [Freddie and Jade].  However, she said that after the initial “meet and greet” with Mrs 

[Coates, Freddie and Jade], she asked [Freddie and Jade] to wait outside while she spoke to 

Mrs [Coates] alone.  I accept that occurred. 

[52] Ms Morrison noted in her statement that she was always careful to ensure that people 

fully understood the implications of not providing for a person who is an eligible Family 

Protection Act claimant.  She said that Mrs [Coates] was very firm and clear in her instructions 

to her. She did not have concerns from speaking to Mrs [Coates], about any undue influence or 

even a possibility of it.  She said that Mrs [Coates] had no hesitation with her instructions on 

28 June 2010, or when she reconfirmed her instructions before signing her will.  She said at no 

time did her instructions change and at no time did Mrs [Coates] seem unclear.   

[53] Ms Morrison recorded in her written statement, signed almost 7 years later: 

 

As I recall it, the medical certificate dated 3 February 2010 was provided to 

me at the time of will instructions on 28 June 2010.  I do not know why it 

referred to enduring powers of attorney as opposed to a will.   I recall when I 

spoke with [Jade] at the time the appointment for [Molly] to first come and see 

me was made I mentioned that a certificate of capacity can be a good idea for 

an older person who has had any health issues.  As the medical certificate 

stated that [Molly] was assessed as capable of making enduring powers of 

attorney and in addition provided very clear instructions and reconfirmed those 

instructions without hesitation I was happy to proceed with the will. 

 (my emphasis added) 

[54] It is clear from the tenor of the letter from Mrs [Coates’] GP that it was not a certificate 

of capacity as it recorded concerns about Mrs [Coates’] mental capacity to make sound 

decisions and care for herself in a safe practical manner.     

[55]  It is also clear from medical records around that period, that Mrs [Coates] had nearly 

had three fires while cooking; had taken a fuse out at the time when she was by herself; was 

losing her memory, aggravated by reduced hearing and her dislike of hearing aids; had injured 

her right calf and could not remember what had happened; and was frail.   

[56]  Ms Morrison’s statement was not challenged. It was based on her direct discussions 

with, and observations of Mrs [Coates] in June 2010, when she took the will instructions and 

when the will was executed.   



 

 

[57] Mrs [Coates’] will is rational on its face.  She read the will, discussed it with Ms 

Morrison and approved its contents.  Mrs [Coates] is presumed to have been competent and to 

have acted voluntarily.   

[58] [Evie] is highly suspicious about unfair or undue influence.  However, I consider that 

much of her view is embedded in her own personal distrust of and estrangement from [Freddie 

and Jade].  There is no proof of undue influence.  Indeed, Mrs [Coates’] written statement 

records her reasons for not providing for [Evie] in her will. The written reasons identify, the 

gift of the section to [Evie] and then selling the section and moving to [country deleted].  

[59] The will is a valid will in terms of the definition of s 7 of the Wills Act 2007.  The 

requirements of s 11 were complied with.  These relate to the will being in writing, being signed 

by the person making the will, with two witnesses being together in the will maker’s presence 

when it was signed.  The witnesses also complied with s 11(4) as evidenced on the will 

document.   

[60]  Ms Morrison’s statement support or record, that: 

(a) Mrs [Coates] understood the nature of the act and its effects (making a will and 

the effect of doing so). 

(b) The extent of the property being disposed of.  The written instructions which 

Mrs [Coates] gave and their overall consistency with her position at that time, 

indicate that Mrs [Coates] did understand the extent of her property being 

disposed. 

(c) The moral claims to which she ought to give effect when making the 

testamentary dispositions were discussed by Mrs [Coates] by Ms Morrison. 

[61]  I do not have jurisdiction to make findings about Mrs [Coates’] testamentary capacity. 

However detailed submissions were made and I have felt duty bound to address them. I will 

consider the relevance of these submissions when discussing the issue of whether there has 

been a breach of Mrs [Coates’] moral duty to [Evie]. 

[62] For the siblings, the issue of a [family item] remains a major point of contention. 



 

 

[63] The beneficiaries say that one of the reasons their mother did not provide for [Evie] in 

her will is that she was upset that this item was removed from New Zealand, contrary to her 

expressed wishes at the time [Evie] and her family moved to [country deleted].   [Evie] says 

that her husband [George] packed the [family item] which she discovered on her arrival in 

[country deleted].   

[64] The [family item] was never returned to Mrs [Coates]. 

[65] Mrs [Coates] was very upset to find that the [family item] was missing, [Jade] accused 

[Evie] of theft, in what [Evie] describes as a “vile and vicious” email.  Even 8 years after [Evie] 

left New Zealand, when she was planning to return to see her mother, the issue of the [family 

item] threatened to derail these plans. [Evie] said in an email to [Ashton]: 

“Please tell Mum I will NOT be bringing the [family item] back to New Zealand when 

I come.  I do not want any grief over this.  I’m not travelling [distance deleted] to have 

her or anyone else have a go at me, because if that is likely to happen, I will not come!” 

[66]  [Evie] says her mother agreed to the [family item] being given to [Evie’s] daughter 

[Anita] for her sixteenth birthday.  It is therefore difficult to understand, the sentiments and 

intensity of feeling expressed about this issue in the email which was written when [Anita] was 

22. 

[67] However, while the beneficiaries point to the hurt that Mrs [Coates] felt regarding the 

removal of the [family item] and the fact it was not returned, this was not a reason cited by Mrs 

[Coates] when she gave her will instructions.  Neither does it amount to disentitling behaviour 

on [Evie’s] part.   

[68] There is no doubt that there was a “loosening of the bonds” between [Evie] and her 

mother due to [Evie] and her family moving overseas. This was a consequence of :  

(a)  The practicalities of the geographical distance between New Zealand and 

[country deleted]; 

(b) [Evie’s] lack of funds to return to New Zealand;  



 

 

(c) Mrs [Coates’] [health conditions deleted] and the unlikelihood that she would 

travel so far away; 

(d) The estrangement between [Evie] and [Jade], which would have impacted upon 

Mrs [Coates] and [Evie] maintaining a relationship, certainly after early 2010 

when [Jade] was living with her mother.  

Did Mrs [Coates] breach her moral duty to [Evie] by failing to make adequate provision 

in her will for [Evie’s] proper maintenance and support and if so should and how should 

this breach be remedied?  

[69] I turn to consider whether there has been a breach of Mrs [Coates’] moral duty to [Evie] 

in terms of s 4.  An analysis of the transaction between [Evie] and her mother regarding 

[address 1] is important.  In Henry v Henry, the Court of Appeal noted that an analysis of the 

testatrix moral duty depended on a consideration of her son’s contributions to his parents and 

a consideration of the extent he received benefits from his parents.  If Mrs [Coates] gifted 

[Evie] the [address 1] property or sold it to her at an extremely discounted price, then [Evie] 

has already received a substantial inter vivos gift from her mother.  Such a gift would factor 

into whether Mrs [Coates] had a moral duty to provide for [Evie] in her will.    

[70] [Evie]’s siblings all considered that [address 1] was gifted to [Evie] and [George] by 

Mrs [Coates].  However, it is clear that [Evie] and [George] paid $6,000 for the section.  There 

is documentary evidence in the transfer which confirms [Evie]’s position on that point.   

[71] Even though the records are not available, I accept that Mrs [Coates] used to record in 

writing, advances she made to her children which could be used in the event of her death to 

assist in distributing her estate.    

[72] [Evie] asserts that $18,000 for the [address 1] property was recorded.  

[73] However, in the absence of any written documentation supporting [Evie]’s evidence, 

the transfer document being a contemporary document completed at the time of the transaction, 

is strong evidence that the balance of the purchase price was a gift.  Furthermore, I consider it 

likely that if there had been a loan as [Evie] contends, her lawyer would not have identified the 

consideration as being “in consideration of natural love and affection” on the transfer 



 

 

document. Furthermore that they would have recorded details of a loan, such as an 

acknowledgement of debt if that was the position at the time.  

[74] The fact that all [Evie]’s siblings considered the section was a gift, that the sum was not 

repaid when the property was sold and Mrs [Coates’] specific instructions when she made her 

will, also support a finding that the balance of the purchase price for the section, was a gift.   

[75] Based on the quotable value record, the land value in 1993 for the section was $30,000.  

The value of the gift at the time was therefore $24,000.  

[76] In addition, while I accept that Mrs [Coates] recorded payments to her children, it does 

not follow that she considered every instance of financial assistance to be a loan.  Indeed, it is 

quite possible that given the nature and context of the transaction involving the section that 

Mrs [Coates] did not consider a loan arrangement was appropriate. 

[77] The affidavits emphasise that Mrs [Coates] stood to benefit from having [Evie, George] 

and her grandchildren living next door.  In this sense, Mrs [Coates] may have seen the 

transaction as fundamentally different to some of the advances to her other children which in 

some cases involved business ventures.  It is also notable that [Freddie] had lived rent free at 

[address 1] for a considerable period of time, so there is precedent for Mrs [Coates] being 

generous regarding her property where her children would be close by to provide her with 

support.  

[78] This factor also adds some force to Mrs [Coates’] strength of feeling about [Evie and 

George] selling the section and that her sense of hurt was not just about [Evie] moving away, 

but also because the land which Mrs [Coates] had previously earmarked for [Freddie], was sold 

and went out of family ownership. 

[79]  Mrs [Coates] had purchased number [address 4] in 1954. She moved the bach onto 

[address 1] in 1957 where she lived throughout the 1960’s until 1973. She then built her home 

at [address 4] where she lived until she died in December 2014. Having her family members 

living in close proximity at [address 3] and [address 1], (up until 2001) and [address 5] seemed 

to provide a sense of turangawaewae for Mrs [Coates]. 



 

 

[80] If I am wrong in determining that [Evie] received a gift worth $24,000, the practical 

reality is that [Evie and George] received a parcel of land from Mrs [Coates] which was worth 

$30,000 at the time for which they paid $6,000. On [Evie]’s evidence, there would then be a 

debt to the estate of $18,000 which was forgiven in the will.  [Evie] would have derived a 

benefit from the cheaper purchase price being a reduction of $6,000. 

[81] Based on the evidence of the quotable land value for [address 4] the current land value 

for [address 1] must be $155,000 as the certificates of title for [lot numbers deleted] all record 

that the sections are 809m2.   

[82] The gift to [Evie and George], in present day terms, is therefore worth $124,000 being 

4/5ths of the current total value of the land. 

[83] The beneficiaries point out that at the time of the gift to [Evie], it amounted to about 

one-quarter of Mrs [Coates’] net worth.   

[84] On any analysis, when considering the size of this estate, [Evie] has already received a 

reasonably substantial benefit from her mother during her lifetime.    

[85] [Evie]’s counsel also raised issues about the value of the estate, suggesting that I should 

add as estate assets, the values for the bach and other buildings which [Freddie] shifted to his 

section at [address 5], in 1993 when the section was cleared to allow for [Evie and George] to 

build their home.   

[86] In my view, these contributions fall into the category of general support provided by 

Mrs [Coates] towards her children during her lifetime, such as charging no board to her children 

who lived with her at various times, helping [Evie] with the care of her children when she lived 

close by and assisting [Ashton] with his various business ventures.  In any event, it is clear that 

these buildings were not required by [Evie and George] and needed to be removed from the 

section to enable them to build their home. 

[87] Issue was also made about the current value of Mrs [Coates’] home.  No valuation 

evidence was provided.  I do not know the condition of the property.   



 

 

[88] Based on the information from QV.co.nz, a reasonable value for Mrs [Coates’] home is 

in the range from $353,700 to $432,300. The mid range estimated value is recorded as 

$393,000. 

[89] In view of my finding that the balance of the purchase price for the section was a gift, 

it would not be appropriate to include the $18,000 “loan” to [Evie] as an estate asset. Neither 

should that sum be deducted from any amount determined to be paid to [Evie].   

[90] Based on the figures provided; adopting a value for Mrs [Coates’] home of $393,000, 

the current net value of the estate is $413,780.35 which, without adjustments, amounts to a 

third share each to [Jade, Freddie and Ashton], of $136,926.78. 

[91] [Evie]’s siblings contend that their mother had valid reasons for not providing for [Evie] 

in her will.  They point to the gift made during Mrs [Coates’] lifetime and the assistance in 

pursuing a Family Protection claim against her late husband’s estate.  It is acknowledged that 

from the proceeds of this litigation, Mrs [Coates] gave each of her children $20,000.  

[92] It seems clear that Mrs [Coates] was hurt by [Evie, George] and their children’s 

departure from New Zealand to [country deleted].  [Evie] had lived in Paraparaumu for a 

significant period of time; about 14 years which included living next door to her mother for 8 

- 9 years before emigrating to [country deleted]. 

[93] In addition to the circumstances regarding the section, Mrs [Coates’] hurt, sense of loss 

and diminished relationship with [Evie] and her family after they left New Zealand, appear to 

have influenced her decision making, as she noted: 

If she came back to New Zealand, I might consider including her in my estate. 

[94] The current positions for each of Mrs [Coates’] children are as follows: 

(a) [Jade] owns a property at [address 3] where one of her daughters lives.  She 

trained as a [occupation deleted] but is now retired and receives National 

Superannuation.  She has little savings.    



 

 

(b) [Evie] remains married to [George].  Their [number of children deleted] children 

are now in their 20’s and all live in [country deleted].  [Evie] was made 

redundant in [month deleted] this year and is in receipt of an unemployment 

benefit, at this stage, up until October 2017.  [George] earns [figure and currency 

deleted] per annum. They now have a home.  Their net assets appear to be [figure 

and currency deleted] but may be approximately [figure and currency deleted] 

less, to account for their [child]’s interest in jointly owned shares. This was 

unclear on the evidence provided.  [Evie and George] have a small surplus in 

their weekly budget. 

(c) [Freddie] has a long-term relationship with [a partner].  He has his home in 

[address 5] which has a rateable value of $560,000 and a mortgage of $94,000.  

He is in receipt of a benefit.  He and his partner have motor vehicles worth 

$20,000 and printer equipment worth $10,000; but no savings. 

(d) [Ashton] lives in [accommodation deleted] on [Freddie’s] property.  He has no 

savings or investments.  He has had a number of business ventures which do not 

appear to have been profitable.    

[95] There is not much evidence about [Jade, Freddie or Ashton]’s relationship with their 

mother which might assist me in assessing the competing moral claims. 

[96] Much of the evidence related to the interpersonal disputes between siblings or in 

addressing the various perceptions or views about historical events. 

[97] All Mrs [Coates’] children have financial need and none of them are especially wealthy.  

[Ashton] appears to be the least financially secure.  He has minimal assets and is in receipt of 

[a benefit – details deleted].  

[98] [Evie] has some financial need.  However, her situation is no less dire than that of some 

of her siblings.  



 

 

[99]  The estate is relatively small and comprises Mrs [Coates’] home.  [Jade] is living in 

the home and paying nominal outgoings for rates and insurance. [Jade, Freddie and Ashton] all 

wish to keep the home in the family but they did not address the mechanics of that. 

[100] [Jade, Freddie and Ashton] have provided care and support to their mother in the later 

years of her life when she wished to remain living in her own home.  They all enabled that to 

happen, to a smaller or greater extent. The medical notes suggest some inter sibling disputes 

about the level of support which may have been provided individually, however overall I 

perceive that day to day support from all her children who lived close by and other extended 

family members was provided. 

[101] In terms of the size of this estate, in comparative terms, [Evie] has received a not 

insignificant, inter vivos gift from her mother.  Ultimately the gifted funds indirectly, assisted 

in allowing [Evie, George] and their family to emigrate to [country deleted] and [Evie] received 

these funds at a time in her life when they were used for her benefit. 

[102] Mrs [Coates] was clearly a woman who wanted to treat her children fairly.  This was 

evident in the equal payment of $20,000 to each child from the funds received as a result of the 

family protection claim which Mrs [Coates] took against her former husband’s estate.  This 

was also evident from the reported meticulous record keeping of the various funds advanced 

to her children at different times. 

[103]  There was a difference in approach between [Ashton] who “owed” $27,000 to Mrs 

[Coates] and [Evie] who had benefited from $18,000 (on [Evie]’s account) and $24,000 in 

terms of my finding. 

[104] [Evie] was an adult and quite entitled to move with her family to [country deleted].  

While there was clearly a “loosening of the bonds”, there was a failure by Mrs [Coates] to take 

into account [Evie] and her children’s contributions to Mrs [Coates’] life during the period 

1987 – 2002 in particular. She did not evaluate her moral duty to [Evie] within the context of 

the whole of her life and [Evie]’s life, in terms of their relationship with each other.  

[105] In my view, the relevance in this case of the untested medical records provided, is that 

they indicate that Mrs [Evie]’s competence to make decisions as a wise and just testatrix was 



 

 

likely compromised, certainly in so far as her ability to objectively reason, weigh and evaluate 

her moral duty to each of her children in an appropriate fashion. 

[106] I have formed this view based also on what I know about Mrs [Coates’] personality and 

desire to treat her children fairly throughout her life and from what I have been able to glean 

about Mrs [Coates] and [Evie]’s relationship, which was close. There was also no disentitling 

conduct on [Evie]’s part. 

[107] Accordingly I find that Mrs [Coates] failed to consider all relevant matters in her 

decision making when she made her will in so far as meeting her moral duty to [Evie]. She was 

required to consider [Evie]’s emotional needs as well as her material needs. 

[108] This has been a difficult and finely balanced decision as I am well aware of the 

principles of respecting Mrs [Coates’] testamentary freedom and the need for me to not impose 

my views about fairness. I have been careful to rigorously examine all relevant factors and not 

to be influenced by any feelings of sympathy for [Evie]. 

[109] I have an overwhelming sense that in this case that [Evie] was treated differently from 

her siblings and that notwithstanding the inter vivos gift, [Evie] required and requires, 

recognition of the familial connection and her sense of belonging as a valued member of this 

family. 

[110] I consider that I should exercise my discretion and make an order in [Evie]’s favour 

even though this may result in the sale of Mrs [Coates’] home. The primary purpose of the 

order is to recognise [Evie]’s place in the family. It will be a fairly nominal sum, taking into 

account the inter vivos gift made to [Evie] during her mother’s lifetime, the size of the estate 

and the other competing moral claims. 

[111]  These parties need finality.   Therefore, I do not consider that the property should be 

valued and the proceedings adjourned for this purpose. 

[112] I consider that an appropriate award to [Evie] is $29,000 which based on the information 

provided to me and my findings, is about 7 percent of the value of the estate. I consider this is 

a sufficient sum to repair the breach. 



 

 

Orders and directions 

[113] I therefore order that the Estate of [Molly Coates] is to pay the sum of $29,000 to the 

applicant. 

[114] I further order that the information in paragraph [8] of this judgment is redacted.  

[115] I did not hear submissions as to costs.   

[116] If the applicant wishes to seek costs, her counsel is to file and serve submissions 

addressing this issue by 5pm on 3 November 2017. The respondents are to file and serve any 

submissions in reply by 17th November 2017. Any submissions strictly in reply, by the applicant 

are to be filed and served by 1 December 2017.   

[117] If counsel agree, the file is to be referred to me for a decision on the papers (Two hours 

is to be allowed). If either counsel is seeking a hearing, a 2 hour fixture is to be allocated before 

me on the earliest date available. 

 

 

 

J A Binns 

Family Court Judge 


