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Summary 

[1] On 9 November 2017, I declined Mr [Carroll’s] application to stay the 

proceedings.  The central argument was the allegations relate to sexual conduct said 

to have occurred some 35 to 38 years ago.  Mr [Carroll] argued, because of that delay 



 

 

and its result and effects, he cannot be afforded a fair trial pursuant to guarantees under 

the Bill of Rights.  Mr [Carroll] submitted the delay occasioned special prejudice 

because there were several witnesses he can no longer call as part of his defence 

because they are deceased.  He swore an affidavit which provided general information 

along these lines.  Also, Mr [Carroll] relied on an argument that the Crown’s case is 

evidentially weak.   

[2] I rejected these and other ancillary arguments by Mr [Carroll] in support of his 

stay application.  This judgment sets forth my reasons for doing so. 

Background 

[3] At the time, I dealt with the stay application, Mr [Carroll] faced five charges, 

namely: 

(a) Indecently assaulting a girl aged between 12 and 16 years between 

14 January 1979 and 14 December 1979 by kissing her on the mouth 

(representative). 

(b) Indecently assaulting a girl aged between 12 and 16 years between 

14 January 1979 and 14 December 1979 by rubbing his penis against 

her body (representative). 

(c) Indecently assaulting a girl aged between 12 and 16 years between 

14 January 1979 and 14 December 1979 by inserting a finger or fingers 

into her genitalia (representative). 

(d) Rape of a girl between 14 January 1979 and 13 January 1980. 

(e) Sexual intercourse with a girl aged between 12 and 16 years, between 

14 January 1979 and 13 January 1982 (representative). 

[4] In short, the Crown alleges Mr [Carroll] indecently assaulted the complainant, 

had regular sexual intercourse with her, and on the first occasion of sexual intercourse, 

he raped her.  She was between the ages of 12 and 14 at the time.  Mr [Carroll] denies 



 

 

any sexual activity or conduct.  His position is the allegations are a complete 

fabrication. 

Relevant legal principles 

[5] The power to stay proceedings on the grounds of delay and prejudice arise 

because of the engagement of s 25 New Zealand Bill of Rights Act 1990.  Section 25 

protects the right to a fair trial.  Where a fair trial is impossible, a Court can give effect 

to the s 25 rights by staying the prosecution.  Where a fair trial is possible, the s 25 

rights are still implicated in cases of delay and prejudice by requiring the Judge to take 

appropriate measures to mitigate, as far as possible, the risk of prejudice to the 

defendant.  In deciding whether a fair trial is impossible, the assumption is that all 

such measures will, in fact, be taken.1 

[6] The decision whether to grant a stay involves a judicial assessment of the 

relevant circumstances.  The principles were set forth by the Supreme Court in 

CT v R:2 

(a) Delay between offending and prosecution does not erase criminal 

liability and the adoption of limitation periods is for Parliament and 

not the courts. There is no scope for a presumption that after a 

particular time memories are too unreliable for the purposes of a 

criminal trial.  

(b) The adequacy or otherwise of the explanation for delay may be 

relevant to credibility but perceived inadequacy of such explanation 

of itself is not a ground for a stay, at least in the case of serious crime.  

(c) A judge should grant a stay if persuaded that, despite the operation of 

the burden and standard of proof and the steps which a trial judge must 

take to mitigate the risk of prejudice, there cannot be a fair trial.  

(d) The exercise does not turn on whether the Judge is satisfied on the 

balance of probabilities as to any particular item of alleged prejudice 

(for instance, that but for the delay there would have been identifiable 

evidence which would have assisted the defendant). Rather what is 

required is a judicial evaluation based on assessments of the 

circumstances as they are at the time of trial and of the likely 

prejudicial effects of the delay.  

(e) Material to such assessments will be the availability (or more 

commonly, the unavailability) of defence witnesses, relevant 

documents and independent evidence of whereabouts and activity, the 

                                                 
1 CT v R [2014] NZSC 155 at [15]. 
2 Ibid at [32]. 



 

 

general impact of time on memory, any deterioration in the 

defendant’s physical or mental health (with consequent impact on 

ability to mount a defence), indeterminacy as to the specifics of the 

alleged offending (particularly where an isolated act of offending is in 

issue) and the apparent strength or weakness of the Crown case.  

(f) While a defendant facing serious charges will usually have to be able 

to point to tangible delay-related prejudice, a combination of a very 

lengthy delay and a weak Crown case may justify a stay.  

(g) Judges must approach stay applications on the basis that an evaluative 

assessment is required of the facts of the case at hand without any 

presupposition as to what the result should be.  

[7] These principles demonstrate that the decision whether to grant a stay because 

of delay is not an evidence–based fact–finding process.  Rather, it is a judicial 

assessment as to whether the risk of prejudice is such as to render a trial unfair.  This 

requires an evaluative judgement based on all relevant circumstances.3 

[8] In CT v R, the Supreme Court observed that policy considerations that favour 

permitting trial despite delay are most cogent in the case of serious offending in 

contrast to comparatively minor offending.4  Understandably, therefore, issues relating 

to delay are particularly acute in cases of historical sexual offending.   

[9] Also, the strength of the Crown’s case is logically a material consideration.  As 

observed in CT v R:5 

[31] The policy considerations in favour of permitting trial despite delay 

are most cogent in the case of serious offending and are less so in the case of 

comparatively minor offending, particularly where the defendant was very 

young at the time.36 Also material is the strength of the Crown case. The 

stronger the case, the less likely it is that delay actually caused prejudice to 

the defendant. But if the case is weak, the risk of prejudice is likely to be more 

substantial. Where the Crown case is weak, very lengthy delay may justify a 

stay despite the defendant not being able to identify tangible specific 

prejudice.  

[10] In CT v R, the Court also addressed whether the trial Judge’s directions under 

s 122 were adequate.  The majority found defects in the s 122 warning.  The risks 

identified with dead witnesses and changing physical features loomed large in the 

critique.  For present purposes, the majority commented: 

                                                 
3 CT v R [2014] NZSC 155 at [29]. 
4 CT v R [2014] NZSC 155 at [31]. 
5 Ibid at [31]. 



 

 

…There was no acknowledgement that the appellant’s own memory, and thus 

his memory to mount an effective defence, may have been compromised by 

the effluxion of time.  And, as well, the Judge did not point out to the jury the 

other respects in which there may have been prejudice to the appellant relating 

to changed physical characteristics and dead witnesses.  That those risks were 

seen as insufficiently specific and cogent to warrant a stay did not mean that 

they were entirely negligible…6 

Mr [Carroll’s] argument about the dead witnesses 

[11] Mr [Carroll] argued there were “numerous peripheral aspects” of the 

complainant’s evidence about which she is mistaken.  These include: where he was 

living at the time of the alleged offence; the location of the alleged offending; whether 

he had a moustache at the time; the vehicle he was driving; and the daily movements 

of people who resided or worked with Mr [Carroll] said to be relevant to the likelihood 

of risk of discovery. 

[12] Mr [Carroll] relied on the fact his former partner, [witness 1], with whom he 

resided at the [street name deleted] address where the complainant alleged the rape 

took place, had passed away.   

[13] Also, the unavailability of [witness 2], a friend of Mr [Carroll].  He was said 

to be the person who [details deleted] in Gisborne which is the alleged location for the 

indecent touching offending.  It was argued that, if alive, [witness 2] would be able to 

challenge the complainant’s account as to whether the alleged touching could have 

been visible to him or property owners nearby. 

[14] The same general argument was raised in relation to the following deceased 

individuals:  [Witness 3, witness 4 and witness 5].   

[15] At the time, I dealt with the stay application the alleged period of offending 

was between 1979 and 1982.  The fifth charge which alleged sexual intercourse with 

a girl between 12 and 16 years of age was framed as a representative one.  It related 

to a period between 14 January 1979 and 13 January 1982.  Apart from that charge, 

the others were confined to a period between January 1979 and January 1980. 

                                                 
6 CT v R [2014] NZSC at [55] 



 

 

[16] Mr [Carroll] argued, particularly in relation to the fifth charge, there were 

various witnesses who could establish his whereabouts during periods between 1979 

and 1982.  Mr [Carroll] lived and worked at [details deleted] near Tolaga Bay for a 

period between 1979 and 1982.  Also, he boarded with a [witness 6] at [street name 

deleted], Gisborne during some of this period.  Mr [Carroll] argued that [witness 6] 

and a [witness 7] and his wife, [witness 8], if alive, could have confirmed his 

whereabouts. 

[17] Mr [Carroll] further argued he could have also called various farmers and 

contractors he dealt with on a regular basis whilst living at [street name deleted] thus 

corroborating his whereabouts. 

[18] Also, Mr [Carroll] challenges the complainant’s recollection about his work 

vehicle and movements between 1979 and 1982.  He therefore contends the delay has 

prejudiced him because he can no longer call evidence from the [occupation deleted], 

[witness 9] and the [occupation deleted], [witness 10] who were responsible for Mr 

[Carroll’s] occupation as a [occupation deleted] around the time of the alleged 

offending.  Mr [Carroll] says they could have also spoken about what work vehicle he 

had at the time.  A similar argument was made in relation to a [occupation deleted], 

[witness 11]. 

[19] Further, Mr [Carroll] relied on the fact the scene of the alleged indecencies has 

changed demonstrably over time.  The yards have been demolished.  The surrounding 

area now has residential houses.  It is argued this change in physical characteristics 

prejudices Mr [Carroll’s] ability to properly challenge the allegations.  He argued that 

he can no longer point to the fact the alleged scene would have been visible to others. 

[20] Finally, the complainant says she told her grandfather about the alleged 

offending but he died subsequently.  Mr [Carroll] argues this prior consistent statement 

by her thus cannot now be tested by the defence. 

Analysis of roll-of-dead-witnesses’ argument 

[21] In his affidavit, Mr [Carroll] does not actually specify his location and 

movements during the relevant period.  Although there is no burden of proof on 



 

 

Mr [Carroll], it is nevertheless strange he claims prejudice but he provides the Court 

with no more than general information.  Mr Simperingham argued that the 

non-specific affidavit reflects Mr [Carroll’s] fading memory.  That argument tends to 

run counter to Mr [Carroll’s] affidavit where he is able to sufficiently outline which 

witnesses relate to which location and period.  In short, the affidavit bespeaks an 

impressive memory rather than a fading one. 

[22] Mr [Carroll’s] arguments are all quintessential jury issues.  There was no 

suggestion these peripheral issues could not be assisted by documents or photographs 

relevant to the period.  Nor was it clear to me why Mr [Carroll] was less than 

forthcoming in advising the Court in his affidavit, the specifics as to where he was 

living and working at the relevant time.  In the end, I was not satisfied the roll of dead 

witnesses produced a situation where a fair trial was impossible.  Moreover, it is to be 

assumed the trial Judge will take appropriate measures to mitigate as far as possible 

the risk of prejudice to Mr [Carroll]. 

[23] The scope of a potential s 122 direction is also of relevance.  The trial Judge 

would be required to consider a warning under s 122 Evidence Act given the 

appreciable lapse of time.  I accept that while a s 122 warning may address the general 

prejudice arising from fading memories, it would not by its nature ameliorate specific 

prejudice arising from say witness unavailability.7   

[24] In this case, however, the availability of a warning under s 122 militates against 

the need to stay the proceedings.  And, any prejudice to Mr [Carroll] relating to the 

changed characteristics of the locations and dead witnesses are risks the trial Judge 

will need to build in to the s 122 warning.   

Mr [Carroll’s] argument that the Crown’s case is weak 

[25] Here, Mr [Carroll’s] essentially submitted the peripheral errors by the 

complainant, coupled with the sheer age of the allegations, rendered the Crown’s case 

weak.  The argument that the Crown’s case is entirely dependent upon the 

complainant’s account applies to almost all such cases.  Mr [Carroll] however argued 

                                                 
7 R v Craddock [2016] NZCA 318 at [35]. 



 

 

the complainant’s evidential video interview was more of a rant than a lucid and 

credible account.   

[26] Through counsel, he stressed the applicant’s recollection is vague as to details.  

In particular, Mr [Carroll] relies on the following passage:8 

I remember him having sex with me but oh, for the life of me it just, it’s lie I 

used to shut myself off because I can't remember the end of it you know what 

I mean it’s just like I, and I, I’m recalling bits of it in counselling but it’s like 

I’ve blocked it out a little bit ‘cos I can't remember the end of it, the act if you 

yeah I can remember him doing it but at the end whether ‘cos yeah I know he 

didn’t come inside me, I know that, I think he was a bit cleverer than that but 

I can't remember um, em, I just used to shut down basically just do what you 

want because at that stage I was giving myself to whoever because oh it was 

just chaos and that’s how I ended up getting raped and sodomised and stuff 

‘cos of that. 

[27] I do not accept the argument that the Crown’s case is properly characterised as 

weak.  It faces the hurdle of seeking to convince the jury about allegations that 

occurred many decades ago.  However, there is sufficient internal strength in the 

Crown’s case to conclude Mr [Carroll’s] assessment of it is not accurate.   

[28] The complainant gives a sufficiently detailed account of her description of the 

inside of the [address 1] address where the alleged rape took place.  Mr [Carroll’s] 

position is that the complainant never visited that address and no such act took place.   

[29] An issue that will arise therefore is how the complainant can give a sufficiently 

detailed description of the layout of the lounge and property if she had not visited or 

entered the home.  Moreover, Mr [Carroll] does not challenge the proposition that he 

remembered the complainant when first confronted about the issue by the detective in 

2016.  He does not claim he did not know who the complainant was notwithstanding 

that in his interview he described her as little more to him than a young girl interested 

in [details deleted] some 38 years ago.  

[30] Furthermore, the complainant’s evidence does not stand alone.  There is 

evidence from the complainant’s mother especially about Mr [Carroll’s] vehicle 

movements.   

                                                 
8 Complainant’s evidential video statement p 36, lines 17-26 



 

 

[31] Finally, the suggestion the alleged acts could not be observed by others needs 

to be placed in a realistic context.  The acts alleged are: kissing, touching of genitalia 

and rubbing up against the complainant.  They are not by their nature acts which could 

easily be observed by people at a distance.  By their nature, they are also quick acts.  

Moreover, there is no suggestion that clothing was removed.  In short, Mr [Carroll’s] 

arguments are somewhat of an overstatement. 

Conclusion 

[32] I therefore was not satisfied a fair trial was impossible.  Although the delay 

between the alleged offending and prosecution does not erase potential criminal 

liability, the 37-year period of delay is significant even for historical sexual offending 

allegations.  Such delay demanded a careful assessment of its likely prejudicial effects.  

However, I was not satisfied the roll-of-dead-witnesses’ argument rendered a fair trial 

impossible.  Nor was I convinced the Crown’s case should be characterised as weak 

for the reasons above.   

[33] Finally, I considered the fact that steps are likely to be taken by the trial Judge 

to mitigate the risk of this prejudice.  As noted in CT v R, such steps, as well as the 

burden and standard of proof, provide substantial protection for a defendant against 

prejudice caused by delay.  Also, the scope of any direction under s 122 is likely to 

extend to a situation where the specific prejudice arising from witness unavailability 

is ameliorated.  The availability of a full-scale warning under s 122 thus also militated 

against the need to stay these proceedings. 

[34] For all these reasons, I formed the view a fair trial is possible.  Accordingly, 

the stay application was declined.   

 

 

 

 

 

W P Cathcart 

District Court Judge 


