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[1] This proceeding concerns [Rory], now aged 11, born on [date deleted]  2004.  

He will be 12 in [month deleted] this year. 

[2] After prolonged litigation over some years, on 19 March 2015 a final parenting 

order was made.  It followed a hearing over several days.  Both parties gave evidence.  

Family members gave evidence.  [Rory] was represented.  He saw the Judge several 

times.  He was interviewed several times.  He saw a psychologist at least twice. 

[3] The intention of the final parenting order was to resolve between [Rory]’s 

parents his care arrangements, day-to-day care and contact, for at least two years.  It 

was hoped that by making a final parenting order then that it would give [Rory] some 

relief from being involved in protracted, damaging litigation. 

[4] Before me today is an application by Ms [Smith], his mother, to vary the 

parenting order.  She is seeking leave to do that.  There is also an application under 

s 46R of the Act by Mr [Bartlett-Young], his father, for permission to relocate [Rory] 

to live in [the proposed location]. 

[5] The issues I have to decide are whether, firstly, to grant leave to Ms [Smith] to 

file that application and, secondly, whether leave is required by Mr [Bartlett-Young] 

to make his application. 

[6] These are not the first applications that the Court has had to deal with since the 

final parenting order.  An application was filed to discharge the order preventing 

removal and for return of passports.  That has been dealt with by Judge Binns.  It was 

disputed also. 

[7] [Rory] has been seen by Mr Milliken in respect to that application and in 

respect to this proceeding concerning leave.  He is already involved in this litigation 

again. 

[8] Ms [Smith]’s position is that the final parenting order that provided her to have 

supervised contact on a weekly basis to [Rory], as well as telephone contact and other 

indirect contact, has not worked.  She says that she has done everything she can to 



 

 

make it work.  She refers to attending counselling with Ms Leech as directed by the 

Court; making herself available for supervised contact with her friend and the 

approved supervisor, Ms [Perkins]; and supporting [Rory] in other ways through 

supporting him at school and financially.  Ms [Smith] says that Mr [Bartlett-Young] 

has not cooperated with her efforts to have regular telephone calls with [Rory] and has 

not been reasonably cooperative with arrangements for supervised contact.  

Ms [Perkins], in any event, is not available regularly to supervise contact because of 

ill health. 

[9] Ms [Smith]’s position is that she wants to have face-to-face contact with 

[Rory], whom she has not seen since July 2015.  She also wants to have the weekly 

telephone calls. 

[10] Mr [Bartlett-Young]’s position is that he has done everything he could have to 

make the supervised contact work on a regular basis.  Reference is made to telephone 

contact breaking down, it is said, through persistent and unreasonable behaviour by 

Ms [Smith] regarding that telephone contact.  The father also refers to [Rory]’s own 

wishes now, which have been expressed to Mr Milliken, that he is reluctant to have 

contact visits with his mother.  That was expressed also to the assessor at Family 

Friend, the supervised contact agency; [Rory] said he was reluctant to have contact 

with his mother. 

[11] An excessive amount of documents have been filed in respect to these 

proceedings so far.  They already fill two files.  That reflects a lack of focus, but it 

more worryingly reflects the approach of the parties, which is to litigate and attempt 

to re-litigate issues that have already been addressed and dealt with.  If that is allowed 

to happen, it opens the door to excessive litigation, with a harmful effect on the child.  

Mr Milliken has pointed out how damaging that would be for [Rory]. 

[12] I propose to consider the father’s application first, although filed second in 

time.  The reason for that is because it is an application for an order that would 

substantially change the framework for [Rory] care. 



 

 

[13] Mr McKenzie-Bridle submits that leave is not required for the father to make 

this application.  His submission is that it does not fall within the provisions of s 139A 

of the Act.  Section 139A of the Act provides that a new proceeding may not be 

commenced under section 46R (the application that the father makes), s 48 or s 56 

without leave of the Court if that new proceeding is substantially similar to a 

proceeding previously filed in the Court and is to be commenced less than two years 

after the final order (I am paraphrasing the subsection). 

[14] The meaning of “substantially similar” is set out in ss 139A(3)(a) to (c).  

Clearly, the party is the same; the child is the same.  The question is whether the new 

proceeding is for an order varying the order made in the previous proceeding; that is 

s 139A(3)(c)(ii). 

[15] If a strictly literal interpretation is given to that subsection, an application to 

relocate a child would not fall within it.  But the effect of an order enabling the child 

to relocate from living in [the current location] to live in [the proposed location] would 

have the effect of varying the final parenting order made in March 2015.  That is 

because in this case the order for weekly supervised contact would be unworkable and 

could not be maintained.  The parenting order would necessarily require variation. 

[16] So, although the s 46R application is not an application to vary the parenting 

order, it is for an order varying the order made in the previous proceeding; in other 

words, an order that would have the effect of varying the previous parenting order. 

[17] Section 139A must be interpreted in a way that applies common sense, and I 

find it difficult to accept Mr McKenzie-Bridle’s submission that s 139A is not engaged 

in this case in respect to the father’s application.  My understanding is that Mr Milliken 

considers that s 139A is engaged in these particular circumstances. 

[18] I go on to consider whether there has been any material change. 

[19] I consider there has been material change in the 12 months since the order was 

made.  It was envisaged that contact would be established between [Rory] and his 

http://www.legislation.govt.nz/act/public/2004/0090/latest/link.aspx?id=DLM6027395#DLM6027395


 

 

mother on a very regular basis and that it would ultimately progress from supervised 

contact to less restrictive contact. 

[20] Supervision was imposed because of the history of the damaging effect on 

[Rory] of him being exposed to his mother’s negative views about his father.  In my 

judgment I expressed the view that Ms [Smith] would need to reflect on her actions 

and protect [Rory] from her own negative views of the father, because the child had 

been harmed by being exposed to that.  For that reason I directed counselling and also 

that contact be supervised, the supervisor being a person nominated by Ms [Smith]. 

[21] [Rory] has only seen his mother about four times, and the last time was July 

2015.  I cannot, in this leave application, determine where the fault for that lies. 

[22] The reality, though, is that there is a significant change in the circumstances 

affecting [Rory] from what existed when the order was made.  In addition, the father 

says that he has the prospect of employment and a home in [the proposed location] 

and the possibility to be closer to maternal extended family.  Those matters can 

constitute material change.  Whether that would expose [Rory] to significant and 

difficult litigation, in my view, would not be sufficient material change if it were not 

coupled with the reality that for [Rory], what was intended in the order has not come 

to pass.  It is a very significant change for [Rory] to be now saying he does not want 

to have any contact with his mother and that he does want to move to live in [the 

proposed location]. 

[23] My conclusion on the father’s application, therefore, is that leave is required 

and that there is a sufficient material change to grant leave. 

[24] I turn to the mother’s application. 

[25] If the mother’s application stood on its own and was not coupled with, or to be 

considered alongside, the father’s application, the considerations might be quite 

different. 



 

 

[26] It is submitted by Mr McKenzie-Bridle on behalf of the father that the order 

has not been complied with by Ms [Smith], that she has had the opportunity to have 

regular supervised contact with [Rory] and has not taken up that, that in effect she is 

in breach of the order and that she should not be able to benefit from her breach by 

being given leave to apply to vary the order. 

[27] As I said earlier, I am not in a position to resolve any disputes about how or 

why the supervised contact did not get established regularly.  But the order still stands.  

Ms [Smith] could apply to enforce the order.  In fact, the Court has endeavoured to 

assist that by an order providing for professionally supervised contact.  Unfortunately, 

it appears that that is not going to be straightforward. 

[28] In the unusual circumstances of this case, because of the complete breakdown 

of the order and the father’s application to relocate, which requires the Court to look 

afresh at the parenting arrangements for [Rory] when his parents cannot agree, I 

consider that leave should be granted to Ms [Smith] to make an application to vary the 

parenting order. 

[29] In saying that, I express very significant concern about the impact that this 

litigation will have on [Rory].  It remains open to Ms [Smith] and Mr [Bartlett-Young] 

to consider what is in the best interests of their son and find a way to meet his needs.  

He needs to be in the care of a functioning parent who has employment, who has a 

secure home, whom he wants to live with.  He needs to have good education.  He 

needs to maintain a relationship with both parents.  He needs to retain and maintain a 

relationship with his mother, hard that that may seem at the moment.  It is hardly 

surprising if he is expressing a wish to opt out of this conflict by saying he wants no 

contact, and so long as his parents continue to file litigation of this level, the more he 

is likely to opt out. 

[30] So, in conclusion, my decision is that leave should be granted to Mr [Bartlett-

Young] to file the application to relocate.  The issue needs to be decided.  It needs to 

be decided before [Rory] is ready to transition away from intermediate schooling and 

into high school.  He naturally needs to have a period of time to adjust.  It is not in his 

interests for that issue to be delayed until 2017 or beyond. 



 

 

[31] [Rory] also needs to have a relationship with his mother.  How that should be 

made possible for him if the parents cannot agree, the Court will have to decide. 

[32] Orders 

(1) Leave is granted to Mr [Bartlett-Young] to apply for a guardianship 

direction as to relocation to [the proposed location]. 

(2) Leave is granted to Ms [Smith] to apply to vary the parenting order as 

to contact. 
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