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NOTES OF JUDGE R J McILRAITH ON SENTENCING

 

 

[1] Mr [Burt], my task this morning is to sentence you in relation to the charges 

on which you were found guilty by a jury at a jury trial back in August this year.  I do 

not propose to spend a great deal of time going through the facts but you were, of 

course, convicted on two charges of assault with intent to commit sexual violation, 

one charge of threatening to kill, one charge of male assaults female and one charge 

of intentional damage.  You were found not guilty by that jury on a charge of male 

assaults female and injuring with intent to injure.   



 

 

[2] Of course the background is that yourself and [the victim] were married and 

have [number deleted] children together.  You had separated and issues began between 

you.  The first two charges, the assault with intent to commit sexual violation, relate 

to events that occurred that evening after you had left the house to have a cigarette, 

returned to the bedroom in which [the victim] was located and removed your pants.  I 

do not propose to go into any greater detail about what then did occur other than that 

you were, of course, found to have assaulted her on two occasions. 

[3] The fifth charge, the threatening to kill charge, on which you were convicted 

related to you saying a number of times that you intended to kill [the victim] and 

threatening to slice her head open.  The sixth charge on which you were convicted, the 

male assaults female charge, involved you grabbing [the victim’s] hair and shaking 

her and the final charge on which you were convicted, the intentional damage charge, 

related to your actions during the course of that evening in terms of damaging property 

both inside the house and outside the house. 

[4] I have received an updated victim impact statement from [the victim].  Again, 

I do not propose to read it out.  It is obvious that what occurred that night to her has 

significantly affected her and it is no surprise that it has.  I have received written 

submissions from both the Crown and Mr Harold on your behalf.  The process that I 

go through in sentencing is to set a start point for your offending.  There is no 

disagreement here that the lead charges on which I am to set a start point are the 

two assault with intent to commit sexual violation charges. 

[5] I have been referred by the Crown to two particular cases, the case of 

ERD v Police1 and the case of R v Owen.2  Based upon those cases the Crown submits 

that an appropriate starting point is in the vicinity of five years’ imprisonment.  

Looking at the facts of those cases and comparing them to your offending, I do accept 

a considerable amount of what Mr Harold says.  I do not consider that your offending 

was at the same level as in the Owen case and there are certainly distinguishing 

features here from the ERD v Police case as well, most notably the level of violence 

and, I accept, the level of premeditation.   

                                                 
1 ERD v Police HC Tauranga CRI-2008-470-22, 9 September 2008 
2 R v Owen [2012] NZHC 499 



 

 

[6] In my view the appropriate start point, taking into account those factors, is 

three and a half years’ imprisonment.  The question that then arises is what, if any, 

uplift there should be for the other charges on which you were convicted.  I do not 

consider that an uplift is necessary or appropriate and nor do I consider that there needs 

to be an uplift for your history so we are at a point of three and a half years’ 

imprisonment. 

[7] The question that then arises is what, if any, discounts from that start point are 

available.  You will have heard the discussion I had with Mr Harold.  I appreciate what 

you have said in the letter to me that I have read this morning in terms of what you 

have learnt but the reality of the situation is that I am not in a position to give you any 

discount from that start point for remorse because you are not accepting of the jury’s 

verdict in your trial so I am not able to provide a discount for that.   

[8] Mr Harold has pointed out that you did spend a considerable period of time on 

electronically-monitored bail prior to being remanded in custody.  That is something 

that I am prepared to take into account and I am prepared to reduce the three and a half 

year start point by three months to take into account that period of time on EM bail so 

the end outcome will be a period of imprisonment of three years, three months and 

there will be release conditions as determined by the Parole Board.   

 

R J McIlraith 

District Court Judge 


