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NOTES OF JUDGE D J McDONALD ON SENTENCING 

 

 

[1] Mr [Lauver], on 27 October 2017 after hearing from Crown counsel and your 

lawyer and at your request, I gave you a sentence indication.  The process of giving a 

sentence indication, now enacted in our law, allows for a person facing criminal 

charges to ask a Judge what general terms a penalty would be if they pleaded guilty.  

There is a very formal process that is followed. 



 

 

[2] The only downside to that process is that normally the victim of the offences 

and others who might have a keen interest in what is going on are not present because 

they are not informed of it. 

[3] Your daughter is here today with her mother.  I do not know whether she was 

here on 27 October 2017 and I very much doubt it.  I have heard her victim impact 

statement read to me, I am grateful for that. 

[4] A sentence indication is almost – well is a sentencing exercise, where I went 

through the charge, the facts that the Crown rely upon, what is against you by way of 

personal matters and what is for you in relation to personal matters and as I said 

towards the end of my sentence indication remarks, summing up those matters that I 

have just spoken about, the starting point there is no guideline judgment. 

[5] By that I mean no guideline judgment from the Supreme Court or the Court of 

Appeal.  I went on to say that the factors I take into account are the age of the victim, 

she was eight or nine, she was vulnerable, it was a gross breach of trust, she was your 

daughter, only the two of you at the beach. 

[6] There was one act, I regard the act itself which was not skin-on-skin contact 

between your mouth and her genitalia but on her lower stomach.  I went onto say that 

the harm to her was substantial. 

[7] I of course must give a sentence indication on an agreed summary of facts, that 

is, agreed between the Crown and the defence. 

[8] I said a starting point of 12 months’ imprisonment was appropriate for that 

offending. 

[9] Looking at the personal matters, you have no previous convictions relevant.  

On a plea of guilty you will be entitled to a 25 percent discount which is in accordance 

with the Supreme Court decision in the R v Hessell.1  That brings it down to nine 

months’ imprisonment. 

                                                 
1 R v Hessell [2009] NZCA 450 



 

 

[10] Nine months’ imprisonment is a short term of imprisonment as defined in the 

Sentencing Act 2002.  Therefore, the Judges must seriously consider whether a 

sentence of home detention is appropriate rather than a full-time custodial sentence.  

Home detention is not a soft sentence, as has been said repeatedly. 

[11] I found nothing which would justify me in imposing a full-time custodial 

sentence.  It is not what I think should be done, I wish it was at times.  I have got to 

follow what is laid down in the Sentencing Act and what the higher courts say about 

how one should approach sentencing. 

[12] I gave you an indication that with a favourable pre-sentence report and an 

address, I would sentence you to home detention.  You promptly pleaded guilty.  By 

doing so you have saved your daughter from the trauma of having to give evidence 

against you, even though that would have been done by way of close circuit television 

so that she would not have to see you, it is still a traumatic thing for any person, 

particularly in these circumstances, to give evidence.  That is why substantial 

discounts are given for people who do step up and say, “Yes I did it, yes I will plead 

guilty.” 

[13] The pre-sentence report is reasonably favourable.  The only matter of concern 

is your attempt to minimise what you have done.  No adult male should engage in this 

type of activity with a young girl, regardless of whether they are related or not.  It is 

just not something that can be done in our society. 

[14] There is an appropriate address.  Sadly for you and your daughter, she wants 

nothing further to do with you and I well understand that. 

[15] In relation to this charge you will be convicted, you will be sentenced to four 

months and two weeks’ home detention at the address contained in the pre-sentence 

report, [address deleted]. 

[16] You will be subject to the conditions contained in that pre-sentence report 

during that sentence. 



 

 

[17] You will be subject to six months’ post-detention conditions, both the standard 

and special. 

[18] The special post-detention conditions are: 

(a) That you continue with the SAFE programme and any other 

counselling the probation officer deems is still necessary. 

(b) That you undertake such other counselling as directed and that you not 

associate with any person under the age of 16 without the written 

approval of the probation officer and only then and in the presence of 

an approved adult. 

[19] I am grateful to the submissions of both Crown and your lawyer concerning 

the child protection register.  There is a discretion to order that your name go onto that 

but I must take into account a number of matters contained in s 9(3). 

[20] The learned Crown prosecutor, to use his phrase, “is not pushing for your 

registration,” you oppose it.  I do not consider that taking the factors into account under 

s 9(3) that I should exercise my discretion, and order that you be placed on the register.  

I do not propose to do. 

[21] You must remain in custody no longer than two hours while you are served the 

various papers.  There is no suggestion of a protection order, you are not in a domestic 

relationship with your daughter.  She does not need to be protected from you because 

she wants nothing further to do with you. 

 

 

D J McDonald 

District Court Judge 

  


