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 ORAL JUDGMENT OF JUDGE P A H HOBBS

 

[1] Ms Te Huna, you have pleaded not guilty to a charge of posting a harmful 

digital communication under s 22 Harmful Digital Communications Act 2015.  The 

burden of proving the essential elements of the charge lies with the prosecution.  It lies 

with the prosecution from the beginning to the end.  There is no onus on you to prove 

anything at all. 

[2] Further, the prosecution must prove the essential elements or ingredients of the 

charge in question beyond reasonable doubt.  Proof beyond reasonable doubt is a very 

high standard of proof.  It is not enough for the prosecution to persuade me that you 

are probably guilty or even that you are very likely guilty.  The prosecution must leave 

me sure of your guilt. 



 

 

[3] The essential elements or ingredients the prosecution must prove for this 

charge are: 

(a) That you posted the digital communication in question.  I should say 

from the outset that there is no dispute that what was posted was a 

digital communication. 

(b) That you intended the posting to cause the complainant, [victim name 

deleted], harm. 

(c) That the postings would cause harm to an ordinary, reasonable person 

in [the victim]’s position. 

(d) That the posting caused harm to [the victim]. 

[4] Harm is defined in s 4 of the Act as serious emotional distress.  In the High 

Court decision of Police v B, 1 Downs J referred to the definition of harm and noted 

that the definition is exhaustive.  Whether or not harm is caused is a part-fact, part-

value judgment determination.  Consideration should be given to factors such as the 

nature, intensity, duration, manifestation and context of the alleged emotional distress 

to determine whether harm is met and it is a broad compendious expression that means 

what it says. 

[5] In determining whether or not a post would cause harm, the Act provides that 

I may take into account any factors that I consider to be relevant, including: 

(a) The extremity of the language used. 

(b) The age and characteristics of the complainant. 

(c) Whether the digital communication was anonymous. 

(d) Whether the digital communication was repeated. 

                                                 
1 Police v B [2017] BCL 189. 
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(e) The extent of circulation of the digital communication. 

(f) Whether the digital communication is true or false. 

(g) The context in which the digital communication appeared. 

[6] For completeness, at this stage I set out the relevant parts of the digital 

communications in question.  One appeared on a website [url deleted].  It included a 

picture of the complainant, [the victim], and it said this: 

I want to warn you all about [the victim].  [personal details deleted].  ].  She 

is a [age deleted]-year-old walking disease who slept with my [age deleted]-

year-old partner while we were living apart.  Must have been a real feather in 

her cap to sleep with someone who is about the same age as her eldest 

daughter.  I went to the doctor’s to check if I had any STDs and spent a 

stressful week waiting for the results. 

[7] The second post and website in question is a website known as [url deleted].  

The post on that website is extensive, much of which does not directly refer to or relate 

to the complainant.  I therefore do not intend to detail the entire post but rather refer 

to what I believe to be the material and relevant parts.  It begins, as it does on the [url 

deleted] website.  I do not therefore intend to repeat what I have just referred to, other 

than to say that opening paragraph or what I have referred to is repeated in the [url 

deleted] website.  Later in the post the following is posted: 

I found out later [details deleted], so this old ginger thunder cunt is the town 

bicycle, everybody gets a ride.  [details deleted].  ]   I know prostitution is 

legal in New Zealand but realise that fucking around in other people’s lives 

has longstanding repercussions, you selfish bitch.  I went to the doctor’s to 

check if I had any STDs and spent a stressful week waiting for the results.   

[8] Later it goes on: 

She knew he was with me as he told her before they fucked but she still pried 

her wrinkly legs open.  He is far from blameless too, thinking I would never 

find out he has fucked some old whore.   

[9] It then goes on: 

I am finding solace that he is now details deleted].  If you are reading this, I 

hope I never see your disgusting face again.  You thought to be my friend that 

night I met you but you were too wasted or too fucking stupid to realise that I 

wanted to rip your face off.  I hope in finally revealing this skanky bitch that 



 

 

I can move on knowing I have blasted her on this home wrecking site.  Thanks 

for reading. 

[10] Dealing first with whether or not it was you that posted those digital 

communications, the prosecution relies principally on [the victim]’s description of her 

meeting with you on or about 1 July 2015, which is referred to in the latter posting I 

have just referred to.  The complainant, [the victim], says she met you in the manner 

that is described in the post.  She takes issue with some of the details but it seems to 

me clear from the evidence and the description in the post that you are the person that 

is describing that interaction with [the victim] and your former partner, as it is 

consistent with the description [the victim] gave of her interaction with you on that 

day. 

[11] In addition, the prosecution refers to the evidence of your laptop computer 

being seized from your home.  On forensic examination, it was apparent that there had 

been several emails sent from that laptop computer to the [url deleted] website.  I 

acknowledge that those emails do not appear to have been sent on a date or dates that 

would accord with the timing of this alleged offending, however it is further 

circumstantial evidence of your connection to the posts in question. 

[12] I am satisfied beyond reasonable doubt that you are responsible for those posts 

because what is described in those posts is what was described by [the victim] in terms 

of her interaction with you on or about 1 July 2015. 

[13] At this point I note Mr Dawson’s suggestion that the prosecution have not 

proved that you are subject to the jurisdiction of this court for this offending.  

Mr Dawson suggests to me that the prosecution have failed to prove that when these 

digital communications were posted, as that term is defined in the Act, you were in 

New Zealand. 

[14] There is clearly evidence that you, around the time of this offending, were 

living in New Zealand.  The computer found in your house is further evidence of that 

which is connected to this offending.  In the absence of any evidence that you were 

living outside of New Zealand, it would, in my view, run counter to the evidence I 

have heard to suggest that you may have been living somewhere else or outside of 



 

 

New Zealand at the time of this post.  That is quite apart from the argument that 

Mr Bain makes about whether or not this offending is a continuing offence, rather than 

the crucial time being the actual posting, as that term is defined in the Act.  I am 

satisfied that you were living in New Zealand and subject to the jurisdiction of this 

Court at the time of the posting of these digital communications. 

[15] There was an earlier argument about whether or not the Act in question was in 

force at the time of the posting of these digital communications.  Mr Dawson raised 

that as part of a no case to answer submission.  I dealt with that earlier and asked 

Mr Dawson whether or not he required a decision from me in that regard and he 

indicated he did not. 

[16] The interaction between yourself and the complainant, [the victim], happened 

on or about 1 July 2015.  The Act came into force on 2 July, the very next day and the 

dates on the two websites would suggest they were posted on or about 

9 November 2015.  In my view, the way the defence case has been run, it is not an 

element necessarily of the offence to establish the date of the posting of the digital 

communication.  It must obviously be after the date the relevant legislation came into 

force but what must be proved is that it was you that posted the digital communication 

in question and I am satisfied beyond reasonable doubt, for the reasons I have 

endeavoured to explain, that it was. 

[17] This brings me to the next element or ingredient, namely whether or not you 

intended the postings to cause [the victim] harm, which, as I have already noted, means 

serious emotional distress.  You did not give evidence in this case.  You were not 

required to do so and there can be no criticism of you for not doing so.  It is the 

prosecution that has the burden of proving each of these elements, as I have said.  

Based on the evidence I have heard, Mr Dawson submits that the prosecution have 

failed to prove that you intended to cause [the victim] harm.  Mr Dawson submits that 

whoever posted the communication, which as I have noted I am satisfied was you, was 

upset and angry about what appeared to be an infidelity facilitated by [the victim] with 

your former partner, with whom you have a child. 



 

 

[18] Mr Dawson said what it amounts to is venting on your part.  Mr Dawson notes 

that there was no evidence that the communication was sent directly to [the victim] or 

to any member of her family.  With that in mind, Mr Dawson says to me that the 

prosecution cannot prove that you intended to cause [the victim] harm. 

[19] With respect, I disagree with that characterisation of the evidence and the 

submission Mr Dawson has made in that regard.  The obvious and irresistible inference 

in my view to be drawn from the posting is that you intended to cause [the victim] 

harm.  One only has to look at the content of the posting, in my view, to come to that 

conclusion.  At the outset of the posting, you describe what you are doing as a warning 

to all about [the victim].  At the end of the second post you say, “I hope in finally 

revealing this skanky bitch, that I can move on knowing that I have blasted her on this 

home wrecking site.  Thanks for reading.”   

[20] It is not necessary for [the victim] to have even been caused harm for the 

prosecution to prove that you intended to harm her.  As I say the irresistible inference 

to be drawn from the content of the postings is that you intended to cause [the victim] 

harm and I find that element or ingredient of the charge proved beyond reasonable 

doubt. 

[21] This brings me to the question or element or ingredient, namely whether the 

posting or digital communication would cause harm to an ordinary, reasonable person 

in [the victim]’s position.  Much has been made of the fact that [the victim] is a sex 

worker.  Mr Dawson concedes and accepts quite properly that as a matter of principle, 

it cannot be right that a sex worker cannot be offended or upset or distressed by the 

kind of language used in your postings, merely by virtue of the fact that they are a sex 

worker.  However, Mr Dawson submits that the reverse applies and that the fact that 

[the victim] is a sex worker does not afford her additional protection or attribute to her 

some kind of extra sensitivity as a result of that occupation.  What Mr Dawson does 

say is that I must bear in mind, when considering this question, [the victim]’s 

occupation and position as a sex worker.   

[22] What must be remembered and borne in mind is that working as a sex worker 

in New Zealand is a lawful endeavour.  I am satisfied that an ordinary, reasonable 



 

 

person in [the victim]’s position would suffer harm as a result of these postings.  They 

are explicit, they are derogatory, they use foul language, they are demeaning and cast 

aspersions on [the victim] of a particularly unpleasant kind.  They make reference to 

her as a home wrecker, a slut, a potential carrier of a sexual transmitted disease.  They 

make reference to other areas in her life outside her work as a sex worker.  They make 

reference to her mother and to her children.  I am satisfied that those postings would 

cause harm to an ordinary, reasonable person in [the victim]’s position. 

[23] That brings me to the last of the relevant elements or ingredients of this offence, 

namely whether or not the prosecution have proved that the digital communications 

caused harm, which as I have said is serious emotional distress to [the victim]. 

[24] In her evidence [the victim] described the stress and upset these digital 

communications had caused her.  She gave evidence that when she became aware of 

the communications or postings, she wanted to die.  It was evident from her evidence 

in Court that this whole affair had upset her significantly.  She referred in particular to 

the distress that had been caused as a result of her two older daughters discovering the 

postings or communications.  She gave evidence that her daughters no longer talk to 

her or want anything to do with her and that one of them regards her as a person with 

troubles or difficulties that require her to obtain some assistance.  She also described 

her upset about being called a walking disease and the suggestion of drug and alcohol 

use.  [The victim] also gave evidence that she was upset that reference had been made 

to her company, her children and her mother.  She did concede, under 

cross-examination, that one of the biggest impacts on her has been the fact that her 

children have ostracized her.  She has found that particularly difficult and stressful. 

[25] On this aspect of the case, much has been made of the fact that [the victim] has 

an Internet profile or presence in her capacity as a sex worker.  [The victim] candidly 

acknowledged and accepted that.  [The victim] accepted that she advertised her 

services as a sex worker and continues to do so.  She also conceded that around the 

time of this digital communication she had been advertising her services as a sex 

worker. 



 

 

[26] Mr Dawson therefore submitted to me that I cannot exclude the possibility, 

based on the evidence as it stands, that [the victim]’s daughters found out that their 

mother was working in the sex industry independent of your postings and therefore 

Mr Dawson submits I cannot be satisfied that your postings caused the harm claimed 

by [the victim].  Mr Dawson submits that the harm that [the victim] claims is because 

of the fact that [the victim]’s children now know or at least her two older children now 

know that she is a sex worker.  Mr Dawson submits that is where the distress comes 

from and the prosecution cannot prove that that harm or stress came from your 

postings rather than from [the victim]’s other Internet presence, where she advertises 

her services as a sex worker. 

[27] It is evident from the evidence that it would be possible for somebody to make 

a connection between [the victim] and her pseudonym, [victim pseudonym deleted], 

because of an overlap with phone numbers between her legitimate businesses and 

those for her activities as a sex worker.  [The victim]’s evidence was that she never 

advertised herself with her own name when advertising or being involved in her sex 

worker activity and that she always used her pseudonym. 

[28] I accept, as did [the victim], that a determined person or a lucky person may 

well have been able to make the connection between [the victim] and her work as a 

sex worker due to the overlap in the phone numbers that Mr Dawson teased out in 

cross-examination.  The point being, Mr Dawson submits, is that the daughters’ upset 

and [the victim]’s emotional distress as a result of their upset cannot necessarily be 

sheeted home to your digital communications, rather than a more general presence on 

the Internet as a sex worker that may have been discovered by [the victim]’s daughters. 

[29] However the evidence is that [the victim] had her attention drawn to these posts 

by her daughter.  It is therefore clear on the evidence that her daughter had seen this 

post or posts because the evidence, as I have said, is that is how it came to [the victim]’s 

attention.  [The victim]’s evidence was that her daughters did not know about her 

activity as a sex worker until this was brought to her attention by her daughter.  That 

is the evidence before me.  Therefore, the evidence leads me to the conclusion that it 

was this post that resulted in [the victim]’s activities becoming known to her daughter 

and ultimately a second daughter. 



 

 

[30] Whether or not that is the case however, does not seem to me to be 

determinative.  First because the harm suffered by [the victim] as described by her is 

not limited to the fallout with her daughters.  She described wider upset and concern.  

I accept that it was a significant part of her distress and the harm caused. 

[31] In addition, as [the victim] described, it is the nature of the disclosures that 

upset her most.  She described being deprived of the ability to tell her daughters, 

should she have chosen to do so, of her activities.  There is in my view quite a 

distinction to be drawn between legitimate activities as a sex worker and the 

descriptions of [the victim] contained in your posts.   

[32] I am not going to repeat your posts again but [the victim] did describe her 

digital profile in other areas of her life and indeed in her life as a sex worker as being 

positive posts.  Your digital communication was anything but positive.  It was vile, 

derogatory, abusive and involved foul language.   

[33] I am satisfied that even if her daughters have somehow come to know about 

her role as a sex worker, other than through your posts which the evidence does not 

suggest, these posts that you have put on those websites has caused [the victim] serious 

emotional harm as described by her in her evidence. 

[34] Ultimately, Ms Te Huna, I am satisfied that it was you that posted those two 

digital communications.  I am satisfied that in doing so you intended to cause [the 

victim] harm.  I am also satisfied that those digital communications would cause harm 

to an ordinary, reasonable person in [the victim]’s position and I am satisfied that the 

digital communications caused harm which is serious emotional distress to [the 

victim] and I am satisfied of those things beyond reasonable doubt and I find you 

guilty of this charge. 

 

 

 

 

 

 

P A H Hobbs 

District Court Judge 


