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JUDGMENT OF JUDGE J BERGSENG 

[Protest to the jurisdiction] 

     

The applications 

[1] On 26 May 2017 the plaintiffs filed an application for Summary Judgment, 

seeking the recovery of land. The defendant, pursuant to Rule 5.51 District Court 

Rules 2014, appears under protest to object to the jurisdiction of the District Court to 

hear this proceeding. 

[2] The objection is on the basis that the Court does not have jurisdiction to hear 

the matter, given the plaintiffs’ reliance on s 31 District Courts Act 1947 (s 31) when 

that section had been repealed, effective from 1 March 2017.1 As from that date s 79 

                                                 
1 District Court Act 2016, s 240 (1) 



 

 

District Court Act 2016 (s 79) has been the relevant section giving the District Court 

jurisdiction in this type of proceeding. 

[3] The plaintiffs in response have filed, without leave, an amended interlocutory 

application, whereby they now seek to rely on s79. The plaintiffs also applied to amend 

their Statement of Claim, by the prayer for relief being made in reliance on    s 79, as 

opposed to the now repealed s 31. The application to amend is sought pursuant to r 

1.12 District Court Rules 2014 (r 1.12). 

The repealed s 31 and the new s 79 

[4] Section 31 provides: 

(1) The Courts shall have jurisdiction to hear and determine any proceeding for 

the recovery of land where the rent (if any) payable in respect thereof does 

not exceed the rate of $62,500 a year or where the value of the land in question 

does not exceed $500,000 in the following cases: 

… 

 

(d) Where any person without right, title, or license is in possession of any 

land. 

[5] Section 79 now provides:  

(1) Despite section 78(1)(a), the court has jurisdiction to hear and determine a 

proceeding for the recovery of land in the situation specified in subsection 

(two) if- 

(a) the annual rent does not exceed $62,500; or 

(b) the value of the land does not exceed $500,000. 

(2) These situations are- 

... 

(c) a person without right, title, or license is in possession of the land. 

 

[6] Accordingly, for the purposes of the plaintiff’s application there are no changes 

of significance between ss 31 and 79. 

Events leading to the filing of the proceedings 

[7] The plaintiffs sought an order for the recovery of land by way of Summary 

Judgment. This was done in the normal way; by filing an interlocutory application, 

notice of proceeding, statement of claim and affidavit in support.  



 

 

[8] The plaintiffs’ affidavit sets out the background to this matter. They depose that 

the plaintiffs are the current trustees of the Wolfe No. 2 Family Trust (the Trust). The 

Trust was settled 26 June 2003. The trustees are the registered proprietors of a 

residential property at [address deleted] (the Property).  

[9] The defendant was the former partner of the Trust’s settlor Mr Lyle Wolfe (Mr 

Wolfe). Mr Wolfe died on 6 February 2016. At the time of his death he was aged 93 

and living with the defendant at the property. Mr Wolfe had expressed the wish that 

the trustees permit the defendant to live at the property for a period of three years from 

the date of his death. The defendant was also a discretionary beneficiary of the Trust.  

[10] The plaintiffs allege that between October 2015 and January 2016, $65,000 

was withdrawn from Mr Wolfe’s bank account and that most of this amount was 

deposited into the defendant’s bank account. They allege the withdrawals were done 

by way of forged cheques drawn on Mr Wolfe’s account.   

[11] The plaintiffs requested that the defendant repay the amount they say was 

wrongly taken. She has refused to do so. In response to this refusal the plaintiffs have 

removed the defendant as a discretionary beneficiary of the trust and given her notice 

to vacate the property. When the defendant failed to comply with the notice these 

proceedings were filed.   

The defendant’s protest to jurisdiction 

[12] The defendant’s submission is that the proceedings are “void ab initio”, given 

that at the time of filing s 31 had been repealed. It is submitted there are therefore no 

proceedings before the Court which can properly be amended pursuant to r 1.12 and 

in any event this rule does not allow for the amendment of an interlocutory application, 

given the definition of “proceeding”.2  

                                                 
2 Rule 1.4 DCR 2014 defines proceeding as meaning any application to the court for the exercise of the 

civil jurisdiction of the court other than an interlocutory application. 



 

 

[13] The defendant submits that the correct way forward is for the plaintiffs to 

withdraw these proceedings and file fresh proceedings, making reference to the correct 

statutory provision on which they rely, namely s 79.  

[14] Regarding the plaintiffs’ application to amend the statement of claim the 

defendant does not allege it would suffer any specific prejudice if the court allowed 

that application but says it cannot do so, given these proceedings are in effect a nullity.  

The plaintiffs’ response to the protest 

[15] The plaintiffs submit that they have cured the defect in their original 

interlocutory application by filing an amended interlocutory application which now 

refers to s79, the current legislative provision.3 They are now applying to amend the 

Statement of Claim so that the prayer for relief refers to s 79. It submits this is precisely 

the situation that r 1.12 should be used for.  

The issues 

[16] The issues for determination are: 

(i) are the proceedings void ab initio?  

(ii) should the court grant the plaintiffs’ application to amend the statement 

of claim pursuant to r 1.12? 

(iii) can an interlocutory application for summary judgment be amended? 

Discussion 

Are the proceedings void ab initio? 

[17] The defendant argues the plaintiffs’ reference to s 31 District Courts Act 1947 

means that the proceedings are void ab initio and ultra vires under the District Court 

                                                 
3 The amended interlocutory application was filed 24 August 2017 without leave or an application for 

leave to do so. 



 

 

Act 2016, becoming in effect a nullity.  The defendant makes the point that this is not 

one of those cases where the proceedings were commenced under legislation which 

was subsequently repealed, rather they are proceedings commenced under already 

repealed legislation.  

[18] The defendant cites the decision of the Court of Appeal in Proprietors of 

Wakatu v Attorney-General in support of the proposition that the proceedings are void 

ab initio. The defendant makes reference to the following passage of the judgment: 4 

There is, though, a further difficulty in that arises because of the 1848 grant and the 

provision of the 1867 Crown Grants Act Amendment Act that the 1845 grant is void 

ab initio for all purposes. 

[19] This passage does not assist in the context of these proceedings. In the Wakatu 

decision it was also noted there was specific reference to s 10 of the Crown Grants 

Amendment Act by which certain actions prior to its enactment were “deemed to be 

and to have been absolutely void ab initio to all intents and purposes whatever.”5 The 

decision in Wakatu is distinguishable on this basis. 

[20] The repeal of the District Courts Act 1947 does not mean that the plaintiffs 

have lost their rights under that Act. They are preserved by s 17 Interpretation Act 

1999. The proceedings are therefore not void ab initio. 

[21] The defendant’s submission in my view misconstrues the situation. The 

plaintiffs made an error when referring to s 31. The plaintiffs seek to remedy their 

error by relying on s 79. They make their application at an early stage of the 

proceedings. The defendant does not suggest she would be prejudiced if the 

application was granted. 

[22] This approach is consistent with that taken by Master Faire in Retail Trading 

Services v Morris.6  In that case District Court forms were used for Summary Judgment 

proceedings in the High Court.  A protest to jurisdiction was made that there was no 

basis for amendments to the interlocutory application and that the documents were a 

                                                 
4 Proprietors of Wakatu v Attorney-General [2014] NZCA 628 at [140] 
5 Above n 4, at [142] 
6 Retail Trading Services v Morris (1997) 11 PRNZ 164 (HC). 



 

 

nullity.  Master Faire held that he did not need to consider the issue of nullity when 

the matter could be dealt with by way of amendment.7   

 

 

Amendment of the statement of claim? 

[23] Rule 1.12 allows the court to amend any defects and errors in the pleadings.  

Pleadings is defined to include a statement of claim.8 The Statement of Claim contains 

an error in the reference to s 31. 

[24] Pursuant to r 1.12(2), the focus is on the pleadings being amended so that they 

are capable of determining the real controversy between the parties.  In this case the 

real controversy between the parties is whether the defendant is in unlawful occupation 

of the property.  The amendment so that the correct legislative reference is made in the 

prayer for relief corrects an obvious error. 

[25] When an application is made pursuant to rule 1.12 the court is required to 

consider whether the amendment sought is in the interests of justice, will not 

significantly prejudice the defendant and will not cause significant delay.9 Rule 1.3 is 

also relevant in that the objective of the Rules is to secure the just, speedy, and 

inexpensive determination of any proceeding or interlocutory application. 

[26] In this case I am satisfied that amending the proceedings would be in the 

interests of justice.  The error arose as a matter of oversight.  The amendment is so that 

the current legislative reference is properly identified. The defendant does not claim 

that they will suffer any prejudice if the application is granted, rather they rely on the 

proceedings being seen as void ab initio.  The application to amend is made at an early 

stage of the proceedings and will not cause significant delay.   

                                                 
7 Above n 6, at [166]. 
8 District Courts Rules 2014, r 1.4. 
9 Elders Pastoral Ltd v Marr (1987) 2 PRNZ 383 (CA). 



 

 

[27] Accordingly, I grant the plaintiffs’ application to amend the statement of claim 

so that the reference in their prayer of relief is to s 79.  There are no other amendments 

sought. 

Can the interlocutory application be amended? 

[28] Being an application for Summary Judgment r 12.4(5) requires an on notice 

interlocutory application to commence the proceedings. An interlocutory application 

is one made in accordance with rr 1.15, 7.12, or 7.34.  Relevant to these proceedings 

is r 7.12, which provides for the contents, form and filing of interlocutory applications.   

[29] The purpose of the interlocutory application in these circumstances is to 

identify that the proceedings are by way of Summary Judgment, the orders sought and 

any statutory provisions relied on.  There is no question that a Summary Judgment 

application is an interlocutory application as it is for relief that is ancillary to that 

claimed in the proceeding.10 

[30] The plaintiffs’ argument is that the error made by reference to s 31 has been 

corrected by the filing of the amended interlocutory application.   

[31] The defendant’s submission is that the plaintiffs should withdraw the current 

proceedings and file fresh proceedings, on the basis that there is no jurisdiction to 

amend an interlocutory application given the provisions of r 1.12.   

[32] Rule 1.12 provides  

Amendment of defects and errors 

(1) The Court or a Registrar may, before, at, or after the trial of any 

proceeding, amend any defects and errors in the pleadings or 

procedure in the proceeding, whether or not there is anything in 

writing to amend, and whether or not the defect or error is that of the 

party (if any) applying to amend 

(2) The Court may, at any stage of a proceeding, make, either on its own 

initiative or on the application of a party to the proceeding, any 

amendments to any pleading or the procedure in the proceeding that 

are necessary for determining the real controversy between the parties 

                                                 
10 Re Fidow, Ex Parte Registered Securities Ltd (in liq) (1990) 3 PRNZ 66 (HC). 



 

 

(3) Amendments made under subclause (1) or (2) may be made with or 

without costs and on terms that the Court thinks just.  

[33] Rule 1.12 allows for “proceedings” to be amended. “Proceeding” means any 

application to the court for the exercise of the civil jurisdiction of the court other than 

an interlocutory application.11  

[34] While r 1.12 doesn’t allow for an amendment of an interlocutory application it 

does not necessarily follow that an interlocutory application is incapable of 

amendment.  There is no rule to prevent such an amendment being made.  Rule 1.11, 

which applies in cases not provided for, directs the court to dispose of the case in the 

manner that is best calculated to promote the objective of these rules, namely the just, 

speedy and inexpensive determination of proceedings and interlocutory application’s.   

[35] In similar situations the High Court has allowed the amendment of 

interlocutory applications.  Chilwell J in Wrightsons NMA Ltd v McConnell allowed 

an amendment to an interlocutory application.12 In that case the application was based 

on r 264 of the High Court Rules.  The interlocutory application was amended by 

substituting r 61 C for r 264.  Master Faire in Retail Trading Ltd v Morris13 similarly 

granted an application to amend an interlocutory application.   

[36] Such an approach is consistent with the objectives of the Rules. There is no 

prejudice to the defendant in allowing this amendment. Accordingly I allow the 

plaintiffs to file their amended interlocutory application for Summary Judgment, so 

that the reference to the statutory provision relied on is correctly identified as s 79. 

Orders 

[37] I make the following orders: 

(1) The defendant’s protest to jurisdiction is dismissed; 

                                                 
11 District Courts Rules 2014, r 1.4. 
12 Wrightsons NMA Ltd v McConnell [1989] 2 NZLR 77 (HC).  
13 n 6 and see also Anthony Willy District Courts Practice: Civil Jurisdiction (loose leaf ed, Lexis Nexis) 

at DCR14.7.12.13 



 

 

(2) The Notice of Interlocutory Application is amended so that the statutory 

provision relied on is s 79 District Court Act 2016; 

(3) The Statement of Claim is amended so that the prayer for relief refers 

to s 79 District Court Act 2016; 

(4) The defendant shall file and serve her notice of opposition and affidavit 

in support within 10 working days; 

(5) The plaintiff is to file any affidavits in reply within a further 10 working 

days; and 

(6) The registrar is to allocate a two-hour hearing for the Summary 

Judgment application at the first available date. 

Costs 

[38] While the plaintiffs having been successful in their application to amend their 

interlocutory application and statement of claim this issue has arisen as a result of 

carelessness in the preparation of their documentation.  In those circumstances costs 

shall lie where they fall.   

 

 

 

J Bergseng 

District Court Judge 


