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 DECISION OF JUDGE G M HARRISON

The appeal 

[1] This is an appeal by Mr Falconer against a decision of the Tenancy Tribunal of 

17 August 2017.  The respondent in the appeal was specified as Auckland Council 

Property Limited and I assume that Panuku Development Auckland Limited is a 

subsidiary company. 

[2] Mr Falconer is the tenant of a property at [address deleted], Auckland.  He has 

been a tenant for approximately 15 years and executed a tenancy agreement in 2011. 

[3] There is a history of disputes between Mr Falconer and the respondent whom 

I shall refer to as Auckland Council with various hearings before the Tribunal, many 

of which related to maintenance of the property, rental and water charges matters, 

inspection of the property in the absence of Mr Falconer and other peripheral matters. 



 

 

[4] At the hearing it appeared that these matters had all been resolved and that the 

only outstanding issue was that arising on the Tribunal’s decision the subject of this 

appeal. 

[5] That issue arises from a finding of the Adjudicator in paragraph 32 of his 

decision as follows: 

Given the tenant’s stance at the hearing I am of the view that this tenancy has 

to a lesser or greater extent morphed into a sub-leasing arrangement and that 

reality has probably just evolved over time as the tenant’s personal 

circumstances have changed. 

[6] Mr Falconer’s claim before the Tribunal sought an amendment to Auckland 

Council’s rental summary in compensation for failure to carry out maintenance on the 

property, and for arranging inspection and attendance of contractors in his absence and 

for breach of quiet enjoyment.  By the time of the hearing all work had been carried 

out and Mr Falconer’s application was otherwise dismissed. 

[7] Auckland Council cross applied for an award of exemplary damages for 

Mr Falconer allegedly subletting or parting with possession of the premises. 

[8] That led to the finding of the Adjudicator I have quoted above.  Mr Falconer’s 

appeal was confined to having that finding quashed.  That is because a subletting of 

the premises without the consent of Auckland Council amounts to an unlawful act. 

[9] Section 44(2A) of the Residential Tenancies Act 1986 (the Act) provides: 

(2A) A tenant commits an unlawful act if he or she assigns, sublets, or 

otherwise parts with possession of the premises— 

(a) in contravention of a provision of the kind described in 

subsection (1); … 

[10] Subsection 1 provides that there may be included in a tenancy agreement a 

provision that expressly prohibits the tenant from subletting the premises, and such a 

provision is contained in the tenancy agreement.  Section 109 of the Act permits the 

Tribunal to award exemplary damages where an unlawful act has been committed, 



 

 

which Auckland Council sought but which the Adjudicator declined to award on the 

grounds that the breach fell short of meeting the test for the award of such damages. 

[11] While it is possible for Auckland Council to issue what is commonly known as 

a 90 day notice requiring Mr Falconer to vacate the premises, no such notice has been 

issued.  The only defence to such a notice is that it is a retaliatory notice flowing from 

some act by the tenant leading to retaliation by the landlord.  Whether the extensive 

prior litigation between the parties could justify a finding of retaliation by the landlord 

in the event such a notice was issued will have to await another day. 

Subletting 

[12] Mr Falconer has flatmates.  He has two at present.  One has been in occupation 

since before the tenancy agreement was signed in 2011 and the other has been in 

occupation for several years.  They pay rent to Mr Falconer, leaving him with only a 

modest amount to pay personally for rental to Auckland Council.  Mr Falconer pays 

all of the rental, with his flatmates paying their rental to him.  The most recent flatmate 

has given a bond to Mr Falconer which has not however been deposited with the Bond 

Centre because Mr Falconer does not regard this flatmate as a tenant, obviating the 

necessity to deposit the bond. 

[13] Mr Falconer is married with a son.  When in Auckland the family resides in the 

home now occupying two of the four bedrooms, with half of the lounge area used as 

an office by Mr Falconer. 

[14] His parents reside in Dunedin and from time to time he and his family stay 

with them.  He also has business commitments which take him out of Auckland and 

at times out of New Zealand.  He described his occupation of the subject premises as 

40 percent during 2016 and 70 percent during 2017. 

[15] It seems that Mr Falconer’s absences from the property led the Adjudicator to 

the view that in some way the tenancy “has to a lesser or greater extent morphed into 

a subleasing arrangement”. 



 

 

[16] At paragraph 30 of his decision the Adjudicator said: 

The length of time the tenant is absent while other occupants unknown to the 

landlord live there, is an understandable and acceptable concern for a landlord.  

It poses management difficulties for the landlord (as occurred in this case) and 

I accept that frequent and prolonged absences by the tenant does not reassure a 

landlord that the tenant’s obligations with respect to the property are being 

fulfilled. 

[17] He then noted that Mr Falconer had been in occupation for 15 years.  That 

seems at odds with Auckland Council as landlord being concerned at Mr Falconer’s 

absence from the property.  Mr Falconer made the point that as the tenant he wished 

to maintain contact with Auckland Council as landlord, and not have its 

representatives dealing with his flatmates, which could lead to confusion between all 

inhabitants of the subject property as to possible inspections by Auckland Council and 

work to be undertaken on parts of the premises. 

[18] There is no subletting agreement in writing between Mr Falconer and his 

flatmates. 

[19] “Tenancy agreement” is defined in s 2 as: 

In relation to any residential premises means any express or implied agreement 

under which any person, for rent, grants or agrees to grant to any other person 

a tenancy of the premises; and where appropriate, includes a form of tenancy 

agreement and any variation of a tenancy agreement. 

[20] A “sub-tenancy” is not defined.  It will be noted, however, that the definition 

of tenancy agreement refers to an “implied” agreement. 

[21] Despite that definition, s 13 of the Act provides: 

(1) Every tenancy agreement shall be in writing and signed by both the 

landlord and the tenant. 

(2) The landlord shall, before the tenancy commences, provide the tenant 

with a copy of the tenancy agreement. 

[22] Despite the definition above quoted alluding to the possibility of an implied 

agreement, s 13 requires every tenancy agreement to be in writing.  By the same token 

it may be possible to imply a subletting, but because of the statutory requirement for 

any tenancy agreement to be in writing I am of the view that any sub-letting 



 

 

arrangement should also be in writing, particularly when the tenancy agreement itself 

prohibits subletting without the consent of the landlord.  This is confirmed by an 

information handout from Tenancy Services produced by Mr Falconer, which states 

the following: “When a tenant sublets the house they’re renting, they must sign a 

written residential tenancy agreement with the person they sublet to.”  The absence of 

any written subletting agreement between Mr Falconer and his flatmates militates 

against there being a subletting. 

[23] I do not regard absence from the subject property for varying periods of time 

as indicating that any subletting has occurred.  Mr Falconer has at all times met his 

rental and other obligations as a tenant and there is no suggestion that any occupant of 

the premises is conducting him or herself in any way that could be of concern to 

Auckland Council. 

[24] I therefore do not accept that the Adjudicator was correct when he held that “to 

a lesser or greater extent” the tenancy had “morphed into a subleasing arrangement”. 

[25] The word “morph” is defined in The New Shorter Oxford English Dictionary 

as forming a thing having a particular form or character”. 

[26] I do not accept that a particular set of circumstances can “morph” into a 

subletting tenancy. 

[27] At the very least an implied agreement as to subletting must be available on 

the evidence which is absent here.  There is nothing in writing. 

[28] I note that s 98 of the Act permits the Tribunal of its own motion to issue a 

witness summons.  That could have been done in respect of either or both of the 

flatmates to have them attend before the Tribunal and describe in their own words the 

flatting arrangement they have with Mr Falconer.  That course was not followed and 

in my view it was not appropriate for the Adjudicator to presume a subletting had taken 

place simply because of absences from the premises by Mr Falconer for varying 

periods of time depending upon his work and family commitments. 

  



 

 

Conclusion 

[29] For these reasons, therefore, the appeal is allowed and the finding of the 

Adjudicator that a subleasing arrangement has come into being as stated in paragraph 

32 of the decision of 17 August 2017 is squashed. 

[30] The effect of this decision then is that Mr Falconer’s tenancy of the subject 

premises continues pursuant to the terms of the tenancy agreement. 

 

 

 

 

 

G M Harrison 

District Court Judge 


