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 NOTES OF JUDGE J BERGSENG ON SENTENCING

 

[1] Mr Mamaia, you appear for sentence today on two charges arising out of 

two separate events.  The first is a charge of injuring with intent to injure, and the 

second is a charge of arson. This arose when you were on bail for the assault charge.   

[2] In respect of the assault charge, you were charged with a Mr Neemia and 

Mr Schoreder.  They have already been sentenced, I dealt with them on 

12 January 2017.   

[3] The background to that offending, is that you are related to Mr Neemia. You 

and Mr Schoreder were both living at a boarding address at the time where the victim 

in this matter was also residing.  While he was out of his room, you kicked open his 

door, you entered into his room, you were followed into his room by Mr Schoreder. 

Property was taken but it seems to be have been property that was then recovered by 

the victim.  You then confronted the victim, you lunged at him, you punched him and 



 

 

you threw him to the ground.  Mr Neemia then joined in, he was punching him about 

the head on a number of occasions, you then kicked him.  Mr Schoreder became 

involved, initially he tried to intervene to stop the assault and ultimately that aspect 

came to an end when another person intervened.   

[4] There was then a continuation which involved Mr Schoreder and Mr Neemia, 

and then you also joined in by punching the victim to the face.  Another person 

intervened again, and that assault came to an end for a second time. Shortly thereafter 

the three of you again attacked the victim.  You kicked him to the body while he was 

being attacked by the other two.  He was pulled to the ground, he was kicked, he was 

stomped on by the other two.  Mr Neemia threw a wooden pallet at him.  It then seems 

that the assault came to an end.   

[5] The injuries sustained by the victim included a swelling to the area of his eye, 

bruising and redness to his face and body.   

[6] A victim impact statement was provided by him.  At the time of the assault, he 

was [deleted] years of age.  He was struggling to understand why he was the victim of 

the assault.  He did not feel safe continuing living in that environment.  He describes 

being in significant pain after the injury.  His eye was swollen, shut to the point that 

he could not open it to see out of it for some time.   

[7] You were then admitted to bail following that assault. You were granted bail, 

to live at the address of the second victim.  You had been in a relationship with her, as 

I say, you were there as a condition of your bail, so she had agreed to take you in to 

live at her address.   

[8] There was an argument that took place in the early hours of the morning which 

resulted in the victim calling the police.  While she was on the phone to the police, 

you went into the kitchen, you initially picked up two knives, your intention had been 

to kill the victim.  There is no charge in relation to that, it is not being pursued by the 

Crown, but you dropped the knives and instead you grabbed a container of petrol that 

had been stored in the laundry area. You went to one of the back rooms and you poured 



 

 

petrol throughout the room, you then poured petrol over a flag and you lit both the 

petrol in the room and the flag, which by this stage was in the hallway.   

[9] The victim in this matter was able to throw the flag outside.  When she returned 

and went down the hallway, she was met by thick, black, smoke and she was not able 

to do anything to put out the fire.  The fire brigade were called.   

[10] It is clear that the house was severely damaged and the victim was effectively 

left in the clothes that she was wearing.  She had two young children who were not 

there when this took place, but it seems they also lost pretty much all of their property.   

[11] The impact on her has been significant.  She has been having to live out of a 

garage.  This has put a strain on her relationship with other members of her family.  

She is effectively having to try and gather a new set of property for herself and her 

children.   

[12] You have one previous conviction; it is for theft, so unrelated to the type of 

offending that you are appearing for sentence today.   

[13] There is a Provision of Advice report that was prepared in respect of the charge 

of assault, but it is relevant for both the charges.  The concerning factors are your 

attitude, your quick resort to violence, and the people you hang out with.  It was noted 

that you had been using methamphetamine at the time.  It is also recorded that since 

this offending you have been issued with a deportation order, and it is anticipated that 

you will be deported from New Zealand. At the conclusion of the sentence you will be 

returned to Samoa.  

[14] Submissions have been made by both the Crown and your counsel.  The Crown 

submission is that these are two distinct sets of offending and they call for cumulative 

sentences.  In respect of the assault, a starting point of two and half years is submitted. 

That is consistent with the starting point that I determined when I sentenced the other 

two involved.  For the arson, they submit a starting point of four years, that there 

should be a reduction for totality, there should be an increase for offending while on 



 

 

bail, but you are otherwise entitled to a 25 percent reduction for your pleas of guilty.  

No reparation is being sought, and that is understandable in the circumstances. 

[15] Your counsel takes a slightly different approach.  He agrees with the starting 

point on the charge of arson of four years, but submits that there should be an uplift of 

no more than four months for the assault charge, that there should be a reduction of 

between five to 10 percent for personal factors and remorse, and otherwise a full 

reduction for your pleas for guilty. 

[16] In respect of your personal circumstances, he notes that you are subject to the 

deportation order, that you yourself want to try to put this offending behind you, return 

to Samoa, and because of that you will no longer be a risk to the community.  It is said 

that you are remorseful, there were early admissions and you communicated your 

remorse to your counsel.  You offer your apologies to the victim of the arson for the 

loss that you caused her.   

[17] Specifically, in terms of the reduction for your personal circumstances, Mr Kan 

submits that the reduction could be made on the basis of you appear to lack the ability 

to think of the consequences of your action, and that when you are angry, you simply 

react to the situation without thinking ahead.  He does not submit that this is an issue 

that goes to your fitness to plead or to stand trial.   

[18] In sentencing today, I need to consider the purposes and principles of 

sentencing.  Primarily, they are to hold you accountable for your behaviour, to 

denounce your behaviour and to deter you from doing this again.  I have to apply 

sentences that are consistent with appropriate sentencing levels for similar offending, 

parity with your co-offenders is also relevant, but I must impose the least restrictive 

outcome that is appropriate in the circumstances.   

[19] The approach I will take to sentencing is to impose cumulative sentences for 

the two different sets of offending.  They are completely unrelated in type and time, 

and there is simply no commonality between them.  Dealing with the charge of arson, 

the aggravating features that I see is that while it was a spur of the moment decision it 

seems, on your part, to light the fire, and it was something that was done when you 



 

 

were angry, there seems to be an element of retribution for your actions, you were 

wanting to get back at the victim, you were upset that she was talking to someone else.   

[20] You used an accelerant to light the fire, so it is clear that you were determined 

that considerable damage would be caused.  Associated with that, is the danger to life 

that arises when someone’s pouring petrol and then lighting a fire.  The victim was 

present when this was happening.  She tried to save the house herself by removing the 

flag.  There would also be a danger to the fire fighters who were called to attend at the 

fire. The offending involves an abuse of trust.  You were an invited guest at the house.  

The victim had agreed to put up the house as an address for you to live at while you 

were on bail.   

[21] The damage that arose as a result of the fire, while I do not have any specific 

details, it is clear from the victim impact statement, that it was significant given that 

she was effectively wearing the clothes on her back as her only property, and of course 

there is the impact on her and her two young children.   

[22] There are no tariff cases for arson.  What is required is an assessment of the 

relevant factors.  In my view, when I consider those factors which I have just outlined, 

and the cases that have been referred to by the Crown and by your counsel, that the 

starting point is one of four years.  So I adopt the starting point submitted by the Crown 

and also by your counsel.   

[23] In respect of the charge of injuring with intent to injure, the maximum penalty 

available on that is five years’ imprisonment.  The starting point that I applied to your 

co-offenders when I considered the decision of R v Nuku1, was that given the 

aggravating factors of multiple offenders, three against one, it was an attack which 

involved attacks to the head of the victim, he was punched numerous times, it is a 

representative charge, there were three distinct phases to the assault, and accordingly, 

the starting point is one of two years and six months.   

                                                 
1 R v Nuku [2004] BCL 1053 (CA) 



 

 

[24] I uplift that by two months because the arson was committed while you were 

on bail.  So from a starting point of six years and eight months, I can then consider 

whether there are any personal mitigating factors to reduce that starting point.  

[25] The submission made by Mr Kan is that there should be a reduction for your 

inability to consider consequences.  Unfortunately, there is nothing, apart from a bare 

submission, that I can make such a reduction.  There is simply no information before 

me which would entitle me to reduce the sentence on the basis of diminished 

intellectual capacity or understanding.  From the summaries of fact, it seems that this 

was offending which took place when you were angry, and when you lose your temper, 

this has been the outcome.  I am sure your situation has not been helped by the fact 

that you had been using methamphetamine at the time.   

[26] So there are no factors that I can reduce your starting point from that are 

personal to you.  The remorse that you have expressed is, in my view, not the type of 

remorse which calls for a discrete reduction.  The only reduction I can make is for 

your plea of guilty and you are entitled to the full 25 percent.   

[27] So from the six years and eight months, I reduce the sentence by 25 percent, 

which is 20 months, that gets me to 60 months or to five years’ imprisonment.  I then 

need to assess the sentence, bearing in mind the totality of the sentence, and to try and 

come to an assessment of what the sentence would have been if both the offences had 

been committed at the same time.  I reduce the sentence by a further 18 months, so 

that the end sentence is one of three years and six months’ imprisonment.  There is no 

order for reparation.  

 

 

J Bergseng 

District Court Judge 


