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 REASONS 1 FOR RULING OF JUDGE R G RONAYNE 

 [Application pursuant to s 44 Evidence Act 2006]

Revised:  29 March 2018 to correct omission in paragraph [11] of 

   Notes of Evidence. 

[1] During cross-examination of the complainant, the defendant sought a ruling 

that he be permitted, pursuant to s 44 of the Evidence Act 2006 (“EA”), to 

cross-examine the complainant on her sexual experience with her husband.   

[2] I need first to deal with the provisions of s 44A of the EA which provides: 

44A Application to offer evidence or ask question about sexual 

experience of complainant in sexual cases 

(1)  An application under section 44(1) must comply with subsections (2) 

to (5) (as relevant) unless— 

 (a)  every other party has waived those requirements; or 



 

 

 (b)  the Judge dispenses with those requirements. 

(2) A party who proposes to offer evidence about the sexual experience 

of a complainant must make a written application and the application 

must include— 

 (a)  the name of the person who will give the evidence; and 

 (b)  the subject matter and scope of the evidence. 

(3)  A party who proposes to ask any question about the sexual experience 

of a complainant must make a written application and the application 

must include— 

 (a)  the name of the person who will be asked the question; and 

 (b)  the question; and 

 (c)  the scope of the questioning sought to flow from the initial 

question. 

(4)  If any document is intended to be produced as evidence of the sexual 

experience of a complainant, the application required under 

subsection (2) must be accompanied by a copy of the 

document. 

(5)  An application must be made and a copy of the application must be 

given to all other parties— 

 (a)  as early as practicable before the case is to be tried so that all 

other parties are provided with a fair opportunity to respond 

to the evidence or question: 

 (b)  unless a Judge otherwise permits under subsection (6), no 

later than when a case management memorandum (for a 

judge-alone trial) or a trial callover memorandum (for a jury 

trial) is filed under the Criminal Procedure Act 2011. 

(6)  The Judge may dispense with any of the requirements in subsections 

(2) to (5) if,— 

 (a)  having regard to the nature of the evidence or question 

proposed to be offered or asked, no party is substantially 

prejudiced by the failure to comply with a requirement; and 

 (b)  compliance was not reasonably practicable in the 

circumstances; and 

 (c)  it is in the interests of justice to do so. 

[3] The allegation in this trial is that “…on or about [date deleted] …” the 

defendant raped the complainant.   



 

 

[4] As to timing, the events are said to have occurred in the context of a drinking 

celebration which commenced at the home of the complainant on Friday evening, 

[date deleted].  The drinking went past midnight and the rape is alleged to have 

occurred in the early hours of Saturday morning.   

[5] The complainant was medically examined on Tuesday, [four days later].  The 

examination resulted in disclosure to the defendant of the doctor’s written record 

which formed part of the medical examination kit (“MEK”).   

[6] That written record reveals that the complainant disclosed that late on Sunday 

evening, [two days prior], she had intercourse with her husband.   

[7] It is evident from the MEK record and the complainant’s formal written 

statement, available well prior to the trial, that the complainant woke in the early hours 

of Saturday morning to find that her vagina felt tight and sore.   

[8] Had this application been made in accordance with s 44A, I would have 

declined it.  However, the exigencies of the trial were such that there was no opposition 

from the Crown to the hearing of the application during cross-examination of the 

complainant and I heard it.   

[9] The complainant was cross-examined about the nature and duration of her 

discomfit and it became clear that the discomfit had passed by Sunday.   

[10] Mr Munro sought to argue that the contents of the MEK record established 

that, by the time of the medical examination which took place on the immediately 

following Tuesday, the complainant was still suffering discomfit.  I disagree.  The 

relevant parts of the record show that the complainant reported to the doctor how she 

felt on Saturday.  This was subsequently confirmed by the doctor. 

[11] Further cross-examined, the complainant indicated that she was averse to any 

touching.  The following are the relevant exchanges from the notes of evidence:  

… 

Q. And then you also said maybe into Sunday? 



 

 

A. I can’t recall exactly, Mr Munro.  But it was definitely that Saturday 

that I felt that, that sore, tight, uncomfortable feeling.  If it were into 

Sunday it would be very early but definitely that following day of 

Saturday. 

Q. And so much so that you had to cross your legs? 

A. No, that was just for me, my comfort.  I felt that my body had been 

used in a way that it shouldn’t have and that was how I, for that day, 

felt like.  I didn’t want anybody to touch me that day.1 

… 

Q. Not sore on Sunday? 

A. Not on the Sunday, no.  Definitely the Saturday.  The Sunday it would 

have gone away. 

Q. Gone away?  What had gone away at that point? 

A. The pain.  The tightness.2 

… 

Q. Okay, but the words where you say, “It doesn’t feel right down there 

at the moment,” are you not suggesting your vagina? 

A. No, down there – my body, anywhere around my legs.  I didn’t even 

want my husband, anyone, touching me at all. 

Q. So anywhere down there? 

A. Yes.3 

… 

[12] I am not satisfied that the questioning of the complainant to the effect that she 

had intercourse with her husband on the Sunday evening is of any relevance to the 

facts in issue in the proceeding.  It follows that it is not contrary to the interests of 

justice to prevent such questioning.   

[13] I am quite satisfied on the evidence that the use of a heading in the MEK record 

“Current Symptoms” was explained by the doctor and the immediately following 

record referred to symptoms from Saturday not Tuesday.  

                                                 
1 Notes of Evidence: page 62, lines 4-11. 
2 Notes of Evidence: page 63, lines 25-29. 
3 Notes of Evidence: page 65, lines 3-8. 



 

 

  

[14] Briefly, my reasons are: 

(a) The evidence is that any pain or physical discomfit had resolved by 

Sunday morning; 

(b) It follows from (a) above that the defendant’s suggestion, which was 

put in cross-examination to the complainant, that she has either made 

up or exaggerated her level of pain and discomfit in order to bolster a 

false allegation of rape, is not assisted by allowing her to be questioned 

about having intercourse with her husband on Sunday evening.   

(c) Her assertion that she did not want anyone touching her “down there” 

has already been adequately explored and the revelation, if allowed, 

that she had intercourse with her husband on the Sunday evening would 

not, in my overall assessment of this trial, be substantially helpful to 

the jury in assessing the complainant’s veracity about matters in issue.   

(d) Additionally, allowing the complainant to be cross-examined with a 

view to establishing she had intercourse with her husband almost two 

days after the alleged rape, risks inviting the jury to reason 

illegitimately.  There is no evidence, and nor could there be, that such 

behaviour is inconsistent with the truth of the allegations.  A rape myth 

or misconception has no place in proper deliberations.   

 

 

 

 

R G Ronayne 

District Court Judge 


