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Introduction 

[1] Omega Funeral Services and Memorials Limited (“OFSM”) was incorporated 

on 24 July 1998.  The sole shareholder and director of OFSM was Mr Angus.  Mrs 

Angus, the Crown says, assisted Mr Angus in running the day-to-day operations of 

OFSM.   

[2] OFSM entered into agreements with customers for the pre-paid supply of 

funeral services upon their death.  Between 28 May 1998 and 9 August 2004, the 

Crown says that the defendants received $93,259.33 of pre-paid funeral funds from 12 



 

 

such customers.  The bank accounts the funds were paid into were controlled by the 

defendants.   

[3] OFSM literature stated that money paid for pre-paid funerals would be held in 

a trust account and would only be accessible on production of a death certificate.  The 

Crown says that instead the pre-payments were co-mingled with the day to day 

revenues and expenditures of OFSM.  On 4 July 2005, OFSM went into liquidation.  

No trust account was identified or located. 

[4] Mr and Mrs Angus have been charged with 10 charges of theft by a person 

required to account.  The defendants also face three counts of theft by a person in a 

special relationship.1  The defendants have pleaded not guilty to all the charges.   

[5] Two pre-trial applications have been made:  First, an application by Mr 

Mahuta-Coyle on behalf of Mrs Angus under s 147 of the Criminal Procedure Act 

2011 (“CPA”), for a stay of the proceedings and consequent dismissal on the grounds 

of prosecutorial delay.  Secondly, Mr Preston on behalf of Mr Angus has applied to 

transfer this proceeding to another District Court under s 157(1) of the CPA.  Both of 

these applications are opposed by the Crown.   

Police Handling of the Case 

[6] Relevant police investigations began on 21 October 2005.  Between December 

2006 and 2007 the police took statements from complainants.  Mr and Mrs Angus left 

New Zealand for Australia in 2007:  Mr Angus left on 15 May 2007 and Mrs Angus a 

little later on 9 June 2007.  The police were made aware of the defendants’ departure 

by Mrs Angus. 

[7] On 5 September 2009, a [Detective] wrote to Mr Angus in Australia advising 

him:   

                                                 
 
1  Crimes Act 1961, ss 220(1)(b) and 223(a). 



 

 

• that they were investigating several complaints into the alleged 

fraudulent use of funds that either he or Mrs Angus had control of for 

prepaid funerals;  

• that the investigation was focused on ss 220 and 222 charges;  

• that the police had sufficient information to commence proceedings 

against them both;  

• that the police wanted to provide him and Mrs Angus an opportunity to 

refute or confirm allegations prior to the police filing proceedings; and  

• that the police would apply for extradition should they not return to New 

Zealand to answer for the alleged charges of their own volition. 

[8] The defendants declined to return to New Zealand.  The police did not apply 

for extradition and did not commence proceedings.  In 2014 the defendants returned 

to New Zealand of their own accord. 

[9] In November 2015, the local Member of Parliament for Hutt South and 

Wainuiomata, published a Facebook post that Mr and Mrs Angus were to be charged 

with offending in relation to OFSM.  Other similar posts followed. 

[10] Mrs Angus spoke with the liquidator of OFSM in or around January 2016.  The 

liquidator confirmed that all of the Company’s records, which were seized by OFSM’s 

liquidators had since been destroyed, given the lapse of time after the liquidator’s final 

report issued in April 2006. 

[11] The police filed charging documents on 10 March 2016, some 10 or so years 

after the original investigations commenced.   

[12] In response to why there has been a delay, the Crown submits, as expanded 

upon in affidavits filed, that there were a number of factors explaining why the matter 

has taken so long.  These factors are summarised as follows: 



 

 

(a) From 30 September 2009, the police file was progressed through to 

[two Detective Inspectors] for consideration as to whether extradition 

would be considered.  A decision it would be considered and requiring 

certain actions to be taken was made on 18 December 2009. 

(b) On 22 December 2009 the Police file then progressed to [the Detective 

Sergeant].  No actions for extradition were taken but a Border Alert was 

put on for both of the defendants’ on 18 December 2009.  This was not 

renewed and lapsed six months later at expiry. 

(c) Until January 2010 further investigative work occurred but little work 

was done thereafter until 9 August 2010 when the file progressed to the 

current Officer in Charge, [the Detective].  He renewed the Border 

Alert.  However, again this was not renewed and it lapsed at expiry. 

(d) Until September 2012 little work occurred again.  [the Detective] 

contacted the complainants and next of kin, and completed immigration 

checks on the defendants whom were discovered to still be in Australia.  

Consequently, a decision was made by [the Area Commander] and [the 

Detective Sergeant] to “inactivate” the file pending their return. 

(e) The police file remained “inactive” at the Police File Management 

Centre until 26 September 2014 when [the Detective] was contacted by 

police in Ashburton and notified that the defendant, Mr Angus, was 

living there.  This occurred because an alert had remained in place on 

the police’s NIA system relating to an historic driving matter. 

(f) [The Detective] requested the return of the police file and it was 

decided to “reactivate” the file and proceed to prosecution.  Factors in 

this decision were that the cost of prosecution was now less without 

any need for extradition, and certain of the complainants were still 

alive. 



 

 

(g) [The Detective] formulated charges against both the defendants, but 

due to his involvement in three homicide investigations over the 

following year, the summonses and charges were not served on the 

defendants and laid with the District Court until later.   

The Delay Argument 

[13] Both counsel direct the Court to CT v R2.  The ultimate question is whether a 

fair trial is possible.3  A delay by itself is not sufficient to warrant a stay of proceedings 

or dismiss the charges under s 147 of the CPA. 

[14] Mr Mahuta-Coyle argues there has been prosecutorial misconduct resulting in 

a lengthy delay between the commencement of the investigation and the filing of 

proceedings which has resulted in specific prejudice to the defendant.  The prejudice 

Mr Mahuta-Coyle claims is three-fold:  an inability of the defendant to cross examine 

Crown witnesses who have since died; the broad intended use of hearsay statements 

and the unreliability of witnesses giving evidence about what was said and done at 

one-off meetings with Mr Angus that occurred between 1998 and 2004; and the 

Crown’s allegations in respect of Mrs Angus being presently inchoate, indeterminate 

and vague.   

[15] The Crown concedes there has been an undue delay, but that the delay is not 

so egregious to warrant a stay of proceedings.  The Crown acknowledges a reliance 

upon hearsay statements of eight complainants who have deceased and that this 

impacts the defendant’s ability to cross-examine.  Overall the Crown indicates that the 

mainly documentary nature of this case means that any specific or general prejudice 

is insufficient to emperil the fairness of the trial.  The Crown also contends that a stay 

of proceedings is only granted as an extraordinary and rare remedy, and that if there is 

an alternative appropriate remedy available that should be applied at the conclusion of 

the trial, in accordance with Williams v R4. 

                                                 
 
2  CT v R [2014] NZSC 155; SC 88/13 
3  At [30]. 
4  [2009] NZSC 41; [2009] 2 NZLR 750 



 

 

 

The Law 

[16] The determinative issue is whether there has in fact been an undue delay so 

egregious as to warrant a stay of proceedings.  A stay may be granted for a breach of 

s 25 of the New Zealand Bill of Rights Act 1990 (“NZBORA”) per Williams.  Section 

25 of the NZBORA provides: 

25 Minimum standards of criminal procedure 

Everyone who is charged with an offence has, in relation to the determination 

of the charge, the following minimum rights: 

(a) the right to a fair and public hearing by an independent and 

impartial court; 

(b) the right to be tried without undue delay. 

[17] In this case it is argued that s 25(b) has been breached by way of prosecutorial 

misconduct resulting in undue delay.   

[18] Williams is the leading authority on remedies in respect of undue delay under 

s 25(b) of the NZBORA.  The Supreme Court explained what is meant by “undue 

delay”: 

[12]  Whether there has been undue delay in a particular case is a function 

of time, cause and circumstances.  Undue in this context is synonymous with 

unjustifiable.  An accused may acquiesce in the delay, whether in the 

expectation that it will make the task of the prosecution more difficult or 

because it defers the day of reckoning.  Notwithstanding the suggestions to 

the contrary of Hardie Boys and McKay JJ in Martin, there is no obligation 

on any accused to progress matters towards trial, or to protest about delay; the 

obligation is on the prosecution to ensure trial without undue delay.  Whether 

delay is attributable to the Courts or to the prosecution is irrelevant to the 

determination of the question of excessive delay, but may be relevant in 

assessing the validity of any explanation for the delay and (if necessary) what 

remedy should be granted. 

[19] The principles relevant to the Court’s assessment of an application to stay a 

proceeding on the grounds of delay was helpfully summarised by the Supreme Court 

in CT v R as follows: 



 

 

(a) Delay between offending and prosecution does not erase criminal 

liability and the adoption of limitation periods is for Parliament and not 

the courts.  There is no scope for a presumption that after a particular 

time memories are too unreliable for the purposes of a criminal trial. 

(b) The adequacy or otherwise of the explanation for delay may be relevant 

to credibility but perceived inadequacy of such explanation of itself is 

not a ground for a stay, at least in the case of serious crime. 

(c) A judge should grant a stay if persuaded that, despite the operation of 

the burden and standard of proof and the steps which a trial judge must 

take to mitigate the risk of prejudice, there cannot be a fair trial. 

(d) The exercise does not turn on whether the Judge is satisfied on the 

balance of probabilities as to any particular item of alleged prejudice 

(for instance, that but for the delay there would have been identifiable 

evidence which would have assisted the defendant).  Rather what is 

required is a judicial evaluation based on assessments of the 

circumstances as they are at the time of trial and of the likely prejudicial 

effects of the delay. 

(e) Material to such assessments will be the availability (or more 

commonly, the unavailability) of defence witnesses, relevant 

documents and independent evidence of whereabouts and activity, the 

general impact of time on memory, any deterioration in the defendant’s 

physical or mental health (with consequent impact on ability to mount 

a defence), indeterminacy as to the specific of the alleged offending 

(particularly where an isolated act of offending is in issue) and the 

apparent strength or weakness of the Crown case. 

(f) While a defendant facing serious charges will usually have to be able 

to point to tangible delay-related prejudice, a combination of a very 

lengthy delay and a weak Crown case may justify a stay. 



 

 

(g) Judges must approach stay applications on the basis that an evaluative 

assessment is required of the facts of the case at hand without any 

presupposition as to what the result should be. 

[20] There is a two-step test to determine whether proceedings ought to be stayed 

in order to remedy a breach of the s 25(b) right to be tried without undue delay.5  First, 

the applicant must prove that the delay was in fact undue and second, that the delay 

was so egregious as to justify a stay, and that no other remedy would suffice.  A stay 

for undue delay can occur in the case where there has been prosecutorial misconduct.6 

Is the Delay Undue? 

[21] The Supreme Court in Williams held that whether there is undue delay in a 

particular case will depend on the function of time, cause and circumstances in each 

case.  The Supreme Court held “undue delay” is synonymous with “unjustifiable 

delay”.7 

[22] In recent years delay has been assessed on the “time elapsing between arrest 

and final disposition”8 and includes any appeal.9  However, in Martin v District Court 

at Tauranga [1995] 2 NZLR 419 (CA), Cooke P held that when considering delay 

under s 25(b) the Court is primarily concerned with the lapse of time between the 

charge and the trial. 

[23] In R v Hampton10, Ronald Young J adopted a two-fold analysis, and considered 

first, delay from the alleged events until the trial, and secondly, delay from the charge 

to trial. 

                                                 
 
5 R v Vaihu [2010] NZCA 145 at [126]; Williams v R [2009] NZSC 41; [2009] 2 NZLR 750. 

 
6 At [18]; Police v McGrath (No 2) [2012] NZCH at [28]; R v Witehira-Harris [2012] DCR 239: undue 

delay met this “egregious” standard and there was also police misconduct which led to the decision 

to grant a stay of the proceedings. 

 
7 Williams, above n 17, at [12]. 
8 Vaihu, above n 17, at [30]. 
9 Williams, above n 17, at [10]. 
10  HC Wellington CRI-2009-032-0003621, 22 July 2010 at [40] 



 

 

[24] Hampton is clear that the terminology of “arrest” in Williams does not over-

rule the prior position of Martin v District Court at Tauranga [1995] 2 NZLR 419 of 

assessing delay based on when a person is “charged” as being the “first official 

accusation”.11  Ronald Young J went on to comment that the Court in Williams was 

not concerned with the initial trigger point for the purposes of considering the 

NZBORA. 

[25] In this present case it is unnecessary to adopt the two-fold analysis of delay, as 

was done in Hampton.  Undue delay will be made out in either instance because the 

time from the alleged events (May 1998) until likely trial is a delay of some 19 years, 

and the time from the charge or first accusation (September 2009) until likely trial is 

a delay of just over 10 years.  In Hampton it was held “a delay of almost four years 

between charge and trial would ordinarily be undue”.   

[26] As to the reasons for the delay and prejudice to the defendant, the factual matrix 

here is analogous to Hampton.  The primary reason for the delay is the limited 

resources of the police.  This present case also involved inviting Mr and Mrs Angus to 

come back to New Zealand to refute or confirm allegations.  Little or no effort was 

made by the police to extradite the accused. 

[27] The police did lodge two Border Alerts, for both Mr and Mrs Angus, which did 

not happen in Hampton.  Presumably this was because in Hampton there was an 

undertaking given by the accused to travel back to New Zealand.  Ronald Young J held 

the accused not returning could be a potential factor pointing towards delay not being 

undue.  There was no such undertaking by the defendants in the present case.  

Moreover Williams, applied by Hampton, identifies that an accused is under no 

obligation to progress matters towards prosecution or to protest about delay. 

[28] I conclude, as did Ronald Young J in Hampton, that limited police resources 

and Mr and Mrs Angus not travelling back to New Zealand does not render the delay 

justifiable. 

                                                 
 
11  HC Wellington CRI-2009-032-0003621, 22 July 2010 at [40] 

 



 

 

[29] In the circumstances I am satisfied that the delay here was undue. 

Is the Delay Egregious? 

[30] For a stay of proceedings application to be successful the undue delay must 

also be egregious.  Undue delay will not, in and of itself, justify a stay of proceedings.  

The crucial consideration is the “effect of delay on fair trial rights”.12 

[31] The High Court in R v Narayan13 suggested that inefficiency and even 

negligence will not be enough to meet this standard.  Something such as bad faith may 

be required to reach the threshold of delay being egregious.14  That suggestion has 

been supported by the earlier Court of Appeal decision in Vaihu.15 

[32] In Witehira-Harris Judge Harvey referred to dictionary definitions of 

“egregious”.  The commonality in definition in the various dictionaries16 referred was 

that “egregious” means “outstandingly bad”.  His Honour went on to find the delay in 

that case was egregious, stating: 

[56]  I am of the view that the delay in this case has been egregious.  Given 

the background to this alleged offending and the factual matrix there is, and 

can be, no explanation or excuse for the delays which have been occasioned 

here. 

[33] Witehira-Harris concerned delay and prosecutorial misconduct on behalf of 

the police.  Three significant periods of prosecutorial delay were primarily attributed 

to the poor police handling of the case. 

[34] The first delay occurred when the police failed to provide disclosure in a timely 

fashion which led to a delay and further remand of the accused to a later date set for 

depositions.  The second delay was when the prosecutor arrived in Court unprepared.  

This resulted in depositions being unable to proceed causing the proceedings to be 

                                                 
 
12  At [11]. 
13  [2013] NZHC 2808 
14  R v Narayan [2013] NZHC 2808 at [62]. 
15  Vaihu, above n 17, at [54]. 
16  New Zealand Oxford Dictionary (2005); Concise Oxford English Dictionary (11th ed); Webster’s 

New World College Dictionary (2005). 



 

 

prolonged as the charges had to be re-laid, a summons served on the accused and 

scheduling changes made for new dates for depositions.  The third delay was 

occasioned by the Crown applying for and being granted an adjournment because the 

prosecution file had not been properly prepared.  The new depositions date was not 

workable and had to be delayed to a later date due to scheduling issues.  This was 

again further delayed to a later date due to staffing issues.  When the accused was 

finally committed for trial, almost one year and nine months had passed since his 

arrest.  Judge Harvey also noted that delays were caused by the police’s attempts to 

locate the co-offender, which ultimately proved fruitless.   

[35] Based on that approach to the “egregious” test, and with regard to Hampton, I 

find no bad faith in these proceedings, although the delay is of considerable length.  

This case is different from Witehira-Harris where the police continuously operated 

with poor administration and execution throughout the duration of the proceedings.  

Here the police were primarily disadvantaged by finite resources which impeded their 

ability to pursue prosecution.  Ultimately I find this case to be analogous to Hampton. 

[36] In the circumstances I am not satisfied that the undue delay was egregious. 

Prosecutorial Misconduct 

[37] The test for when prosecutorial misconduct will result in an unfair trial was 

expressed by Supreme Court in Stewart v R17: 

[32]  Lord Bingham of Cornhill said when delivering the judgment of the 

Privy Council in Randall v R:18 

...  it is not every departure from good practice which renders a trial unfair.  

Inevitably, in the course of a long trial, things are done or said which should 

not be done or said.  Most occurrences of that kind do not undermine the 

integrity of the trial, particularly if they are isolated and particularly if, where 

appropriate, they are the subject of a clear judicial direction.  It would 

emasculate the trial process, and undermine public confidence in the 

administration of criminal justice, if a standard of perfection were imposed 

that was incapable of attainment in practice.  But the right of a criminal 

defendant to a fair trial is absolute.  There will come a point when the 

departure from good practice is so gross, or so persistent, or so prejudicial, or 

                                                 
 
17  [2009] NZSC 53; [2009] 3 NZLR 425 
18  [2002] 1 WLR 2237 at [28]. 



 

 

so irremediable that an appellate court will have no choice but to condemn a 

trial as unfair and quash a conviction as unsafe, however strong the grounds 

for believing the defendant to be guilty.  The right to a fair trial is one to be 

enjoyed by the guilty as well as the innocent, for a defendant is presumed to 

be innocent until proved to be otherwise in a fairly conducted trial. 

[38] Randall frames prosecutorial misconduct as linked to the outcome of an unfair 

trial when there is a “departure from good practice [that] is so gross, or so persistent, 

or so prejudicial, or so irremediable”.  The prosecutorial misconduct in Witehira-

Harris was aligned with Randall given the police conduct constituting a gross 

departure from good practice with persistent Court inefficiency, not providing 

disclosure, the prosecutor being unprepared, and the dates for depositions having to 

be reset a number of times mainly due to police failures. 

[39] My earlier finding that the undue delay was not egregious must be replicated 

with respect to prosecutorial misconduct.  Unlike Witehira-Harris, the police conduct 

here has been without procedural delays and there have been no relevant adjournments 

due to the trial having not yet commenced.  Distinguishably, an underlying purpose of 

the police in Witehira-Harris was to locate a co-offender, which led to wilful and 

persistent delays on the police’s part. 

[40] Here the delays have been as a result of a lack of resources, both financially 

and time-wise.  I am unable to see how the police’s inability to extradite, a key reason 

for the delay, due to limited resources can be equated with prosecutorial misconduct. 

[41] In the circumstances I am not satisfied that there has been prosecutorial 

misconduct in this case. 

Result:  Stay of Proceedings  

[42] In my view the application for a stay of proceedings and subsequent dismissal 

of charges must be declined.  This is not a case where, although there has been undue 

delay, that the delay is egregious or where there has been prosecutorial misconduct.  

The Crown case is strong, with reliance on an abundance of documentation, and it is 

likely the delay will not cause significant prejudice to the defendants in trial.   



 

 

Change of Venue 

[43] The crux of Mr Preston’s change of venue application, on behalf of Mr Angus, 

is that if the jury trial is held in the Wellington District Court there is a real risk that a 

fair and impartial trial will not be possible due to local media publicity on the matter 

and community interest.  Of specific concern are the comments made by a local 

Member of Parliament on social media.  Mr Preston submits these are adverse to the 

interests of the defendant. 

[44] Crown counsel opposes the application, arguing that:   

(a) The ordinary presumptive position is that offending should be tried in 

the community in which it allegedly occurred; 

(b) The strong views of the complainants that the trial be heard in the 

present trial Court; 

(c) The elderly age of the complainants, their medical/care needs, and the 

difficulty of travel to other District Courts; 

(d) The seriousness of the alleged offending, involving as it did a gross 

breach of trust and particularly vulnerable complainants; 

(e) The lapse of time between the publicity and trial date; 

(f) The greater size of the Wellington jury pool;  and 

(g) The sufficiency of ordinary mechanisms to vet or challenge jurors 

available to the Court and counsel so as to secure a fair and impartial 

trial. 

The crux of the Crown submission is that the surrounding circumstances and the 

interests of justice in this matter, in conjunction with the compelling preferences of 

the complainants, should outweigh the defendant’s desire for a change of venue. 



 

 

The Law 

[45] Section 157(1) of the CPA provides: 

157 Transfer of proceedings to court at different place or different 

sitting 

A District Court Judge may, on his or her own motion or on the application of 

the prosecutor or the defendant, transfer a proceeding to a District Court at a 

place or sitting other than that determined in accordance with section 35, 71, 

72, or 73, as the case may be, if the court is satisfied that it is in the interests 

of justice [emphasis added] that the proceeding be heard at that other place or 

sitting. 

[46] The Court has a wide discretion when considering an application for a transfer 

of proceedings.  The discretionary power to change venue is based on whether the 

Court is satisfied it is in the interests of justice to do so.  The interests of justice must 

be considered not only in the context of the defendant’s interests but also in the context 

of the wider community’s and the complainants’ interests.  

[47] Section 157 replaces its predecessor s 322(1) of the Crimes Act 1961.  Adams 

on Criminal Law – Criminal Procedure asserts that the law remains effectively 

unchanged under s 157.  The Court of Appeal held in Gibson v R19 that the principles 

that governed decisions under s 322 of the Crimes Act continue to apply in respect of 

decisions in jury trial cases under s 157.20  The principles can be summarised as 

follows: 

(a) A defendant is to be tried in the Court nearest to the place where the 

crime was committed unless the venue is changed. 

(b) In jury trial cases, it is a longstanding tenet that a defendant be tried by 

jurors drawn from the place in which the offence was committed. 

(c) Consideration of a change of venue is best applied against s 25(a) of 

the NZBORA which gives every defendant “the right to a fair and 

public hearing by an independent and impartial Court”. 

                                                 
 
19  [2015] NZCA 549 
20  Gibson v R [2015] NZCA 549 at [10]. 



 

 

(d) A party applying to change the trial venue needs to persuade the Court 

that there is a real risk that a fair and impartial trial is not possible at 

the existing location. 

(e) The Court’s ability to change the venue is an exercise of discretion and 

an evaluative assessment of all relevant considerations in the context 

of a particular case. 

[48] R v Mayer-Hare [1990] 2 NZLR 561 provides that the cumulative effect of a 

number of factors, none in itself sufficient, may indicate that a change of venue should 

be ordered. 

Discussion 

[49] In R v Holdem (1987) 3 CRNZ 107 (HC), a change of venue was ordered 

because of extreme local publicity in Christchurch.  That case was unusual with 

respect to the wide extent of detail of the case published by local and national 

newspapers, as well as television and radio news items on the same scale. 

[50] Williamson J held there was a real risk that a fair and impartial trial may not 

be possible in Christchurch based on an overview of the cumulative effect of several 

factors, including the involvement of a number of Christchurch people and events 

associated with the case, the extent of publicity, the conduct of persons attending the 

District Court, the effect of a Member of Parliament’s statement, and reports in the 

region at that time. 

[51] R v Smail [2009] NZCA 143 highlights the principal issues in change of venue 

applications are whether there is a real risk of the trial being tainted, and whether the 

risk can be managed by the normal processes of proper trial management and 

directions from the judge.21  That case is of assistance with regards to the online media 

publications about these proceedings.  Prejudicial information on the internet will not 

support a change of venue if it is a risk which can be appropriately managed.   

                                                 
 
21  R v Smail [2009] NZCA 143 at [35] - [38] 



 

 

[52] The Court of Appeal did order a change of venue under the then s 322 of the 

Crimes Act.  A key factor for changing the venue was the fact the jury had already 

been selected and all members had been tainted with knowledge about the nature of 

the case for 48 hours before any direction could be given.  It was held this created an 

unacceptable and avoidable risk to fair trial process. 

[53] While I accept that social media has wide-reaching implications with 

(potentially) an undefinable audience, both in terms of size and location, I am not 

satisfied the specific comments made by the local MP in this case necessarily create a 

real risk that a fair and impartial trial may not be achieved if the jury trial takes place 

in the Wellington District Court.  The same conclusion applies to the articles published 

on nationally and internationally accessible newspaper websites of Stuff News and the 

New Zealand Herald.  Given the plethora of available media, it is an unsafe assumption 

that any given article, or posting, or item will in fact be read by people in a specified 

area or region, who may later be included in a jury pool.   

[54] Adopting an evaluative assessment22, the factors taken collectively do not in 

my view sway in favour of a change of venue based on the interests of justice.  The 

argument that the social and other media publicity in this case will result in an unfair 

trial for the defendant is not made out by itself and is outweighed by the totality of 

competing principles I must take into account in a s157 application.  I conclude that s 

25(a) will not breached if appropriate measures are taken by the Court, including the 

trial Judge enquiring of the selected jury whether any of them have read, or heard 

about the case, enquiring further if there are any positive responses, and excluding any 

potential jurors who cannot, in the Judge’s view, be or remain impartial.   

 

Change of Venue Conclusion 

[55] The application for a change of venue is declined.  I conclude, as did the Court 

of Appeal in R v Smail, that there is no real risk of the trial being tainted.  Even if I am 

                                                 
22  Te Wini v R HC Tauranga CRI-2008-270-631, 3 October 2011 at [5] 



 

 

wrong and there is such a risk, that risk is capable of being managed by adopting a 

vetting process in jury selection to ensure a fair and impartial trial. 

 

 

 

 

AIM Tompkins  

District Court Judge 


