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 NOTES OF JUDGE R J EARWAKER ON SENTENCING

 

[1] Mr Pauga, you appear today for sentence, having been found guilty by a jury 

of three charges of doing an indecent act on a young person under 16, one charge of 

sexual violation by digital penetration of the vagina and a charge of attempted sexual 

violation by rape. 

[2] You appear here essentially as a first offender, having only one previous 

conviction for drink-driving back in 1998.  All of the charges you have been found 

guilty of carry potentially lengthy imprisonment sentences, with the sexual violation 

carrying a maximum penalty of 20 years.  So, these are serious offences Mr Pauga, 

that you have been found guilty of. 



 

 

[3] The facts that the jury must have been satisfied of, in which I accept had been 

proven at trial, were that at the time the victim was [under 15 years] years old.  You at 

the time were 45 or 46 years old.  The victim and her family attended the same [weekly 

activity] that you did and a close association was formed with the victim’s family.  As 

a result of this association the victim would occasionally stay the night at your home, 

on most occasions accompanied by [another family member].  However, on the night 

of the offending her [other family member] was not staying and the victim was staying 

at your house without [the other family member].  The evidence showed that it was a 

night between [dates deleted]. 

[4] The victim was sleeping alone in a spare bedroom and while she was asleep 

you came into that bedroom.  She woke to find you trying to remove her pants and 

underpants.  That was the first charge of doing an indecent act.  She tried to pull her 

pants up, trying to push you away, and was crying out for her [other family member].  

However, you persisted in your actions.  You then put your hand down the back of her 

pants, touching and squeezing her bottom.  That is the second charge of doing an 

indecent act.  You also kissed her trying to put your tongue in her mouth, she resisted, 

keeping her mouth shut.  This is the third charge of doing an indecent act.  You then 

put your hands down the front of the victim’s pants and you penetrated her vagina with 

your fingers.  That is the charge of sexual violation.  You then exposed your penis and 

tried to penetrate the victim’s vagina with your penis.  She could feel your penis on 

her thighs.  You were unsuccessful in your attempts because the victim was pushing 

you away.  That is the charge of attempted rape. 

[5] Now, I am aware from both the cultural report and the pre-sentence report, that 

you are maintaining your innocence, but the facts that I have outlined are what the jury 

must have accepted in finding you guilty of these charges. 

[6] I have read the victim impact report dated 19 December 2017.  I have also had 

the benefit of a cultural report prepared by an independent person, Mr Petaru.  This 

report is detailed and talks about your service in [details deleted] and the community, 

and the strong family relationships that you have, and I have also had the benefit of a 

pre-sentence report. 



 

 

[7] I have had the benefit of written submissions from the Crown which are largely 

accepted by Mr Pati, on behalf of the defence, and realistically, the submissions 

recognise that the only possible sentence that can be imposed today is one of 

imprisonment. 

[8] In sentencing you I am required to take into account the purposes and 

principles of sentencing.  As for the purposes, I am required to hold you accountable 

for the harm that you have done to the victim, to promote in you a sense of 

responsibility for, and acknowledgement of that harm, to denounce your conduct and 

to deter you and other persons from committing the same or similar offences.  As for 

the principles of sentencing, I identify the following principles that are appropriate to 

the facts of this case.  Those principles being, to take into account the gravity of the 

offending in this case, take into account the seriousness of the type of this offence in 

comparison with other types of offences.  I take into account the general desirability 

of consistency with appropriate sentencing levels and take into account the 

information provided to me as to the effect of the offending on the victim.  I also refer 

to the cultural report which I must also take into account. 

[9] The lead charge is the charge of sexual violation and I accept the Crown 

approach, which is to identify the starting point for that sexual violation and then 

provide an uplift for the other sexual offending, to reflect the totality. 

[10] Now, in assessing the appropriate starting point to reflect the nature and 

seriousness of the offending and your culpability, I am guided by the tariff authority 

of R v AM1.  That is a Court of Appeal decision which establishes guidelines for 

sentencing of this type.  That case recognised categories of offending based principally 

on aggravating features of a particular case. 

[11] The aggravating features that I accept apply in this case are premeditation.  

Now that is potentially relatively limited but it does recognise that you deliberately 

entered the victim’s bedroom at night, so there must have been an element of 

premeditation to the offending.  The second aggravating feature is the vulnerability of 

the victim.  She was only [under 15 years] at the time sleeping alone in a bedroom in 
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your house.  The third aggravating feature is the breach of trust.  You had a close 

relationship with the victim’s [other family member] through [details deleted] and also 

with the victim.  The [other family member] entrusted you with her care when she was 

staying in your house.  The victim makes clear in her victim impact statement that 

[details deleted] and you were somebody that she trusted.  It is made clear in the victim 

impact statement the profound effect that it has had on her this offending.  She says 

that she felt helpless at the time and felt that no one cared about her.  She was 

concerned about telling people what you had done to her because she felt that no one 

would believe her or listen to her because of the close relationship that you had with 

the family.  She was also fearful of the impact that her disclosure would have upon 

your family, your wife and your sons.  She has been very impacted by the offending, 

being upset and sad and resorting at times to self-harm.  She now has difficulty trusting 

males because of your actions, and she is concerned about the effect that your 

behaviour has had on her relationships with your [family and others].  So, it is very 

clear that your offending has had a very deep impact on the victim. 

[12] The bands recognised by the Court of Appeal decision place band 1 as a starting 

point of up to five years’ imprisonment, and band 2 of a starting point of four years’ 

imprisonment and up to 10 years’ imprisonment. 

[13] The Crown submit that the offending falls within either the upper band 1 or the 

bottom end of band 2, and draws my attention to the examples given in the Court of 

Appeal decision of R v McKenzie,2 and R v Bell.3  

[14] I think this is a case which straddles upper band 1 and lower band 2 and I accept 

that an appropriate starting point, based upon the evidence and the authorities for the 

sexual violation alone is three and a half years.  I also need to look at the totality of 

the offending and take into account that you have also been convicted of a charge of 

attempted sexual violation, or attempted rape.  So for that offending, I consider that an 

uplift of 12 months is appropriate to that starting point, taking into account the totality 

of the offending and all of the features of this case, which leaves me with a combined 

starting point of four and a half years’ imprisonment.  From there I need to look at 
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aggravating and mitigating features relating to you.  Now, I accept from all of the 

information placed before me, including the cultural report, that you have 

demonstrated that you are otherwise a person of good character.  I was concerned when 

I read the cultural report and the pre-sentence report about the continued denial of the 

offending, and the wider implications of that in terms of the persons who are 

supporting you are, doubting that these offences have been committed by you.  I say, 

particularly to the supporters of yours here in Court, that this matter was very carefully 

examined in a trial involving the detailed examination of the evidence and the jury 

was satisfied, beyond reasonable doubt, they were sure that this offending had taken 

place.  So, while I can properly give a discount for your previous good character, I am 

not able to give any other discounts, particularly when given that the pre-sentence 

report says that you express no empathy for the victim, and evidence no remorse for 

your actions.  So, the appropriate discount for your previous good character, in my 

view is six months, bringing me to an end sentence of four years’ imprisonment. 

[15] Now, I am now required to consider the fact that you are now a registerable 

offender under the Child Protection (Child Sex Offender Government Agency 

Registration) Act 2016.  You have been sentenced to a term of imprisonment for a 

qualifying offence which automatically makes you a registerable offender. 

[16] As a registered person on the Child Sex Offender Register you have to provide 

certain personal information to the register and keep that information up to date.  It is 

important you understand what you need to do because there are penalties if you do 

not follow the requirements.  Written notice of these requirements will be given to you 

by a registrar of this Court, but what I will do is advise you of them now. 

[17] Your initial report is to be made to a police case manager within 72 hours of 

your being released from custody.  Every year you need to confirm that this 

information is still current.  If any of the information changes, you need to update the 

register within 72 hours of the change.  If you change where you are living or travel 

from your home address for more than two days, you need to notify police or probation 

48 hours prior to that change.  You must comply with these reporting obligations for 

the remainder of your life, and it follows, you will remain on the register for the 



 

 

duration of this reporting period, including any period during which the reporting 

obligations may be suspended. 

[18] For the purposes of the record, on the charges of sexual violation and attempted 

sexual violation, you will be convicted and sentenced to four years’ imprisonment. 

[19] For the charges of doing an indecent act there are three of those, you will be 

convicted and sentenced to imprisonment for two years, and that will be concurrent 

with the four years. 

[20] You have already been given the three strikes warning which I gave you when 

you were convicted on 24 October. 

[21] So, the total sentence will be four years’ imprisonment. 

 

 

 

 

R J Earwaker 

District Court Judge 


