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Introduction 

[1] Before the Court are three interlocutory applications for determination being: 



 

 

(a) the applicant’s application for extension of time to bring a claim 

under the Property (Relationships) Act 1976 (“the PRA”); 

(b) the applicant’s application to transfer the present proceeding to the 

High Court pursuant to s 38A of the PRA and; 

(c) the respondent’s application to stay the present proceedings 

pending the determination of High Court proceedings. CIV 2016-

404-272. 

Background  

[2] The respondent and Bin Chen (“the deceased”) had been living in a de facto 

relationship since circa 2004.   

[3] The deceased went missing from her home at [address 1 deleted] Auckland 

(“the former home”) on 5 November 2012.  Her remains were found 16 months later 

on 24 March 2014.   

[4] At the time of the deceased’s death she jointly owned the former home and an 

investment property at [address 2 deleted],  Auckland (“the investment property”) with 

the respondent.  

[5] On 9 April 2014 the respondent was charged with the deceased’s murder. 

[6] On 22 January 2015 the applicant was appointed by the High Court as the 

temporary administrator of the deceased’s estate.    

[7] On 16 June 2015, following a jury trial in the High Court in Auckland, the 

respondent was found not guilty of the murder of the deceased. 

[8] On 30 April 2014 and 10 September 2015 the applicant and the deceased’s 

brother (“Mr Chen”) lodged  caveats against the former home and the investment 

property claiming interest under both the Succession (Homicide) Act 2007 (“SHA”) 



 

 

and the PRA which has prevented the transmission of the deceased’s joint interest in 

the said property to the respondent by survivorship. 

[9] On 3 September 2015 the respondent applied to lapse the caveats. This was 

opposed and the applicant sought appointment as the administrator of the deceased’s 

estate. 

[10] That proceeding was resolved on 1 December 2015 by way of consent orders: 

(a) sustaining the caveats; 

(b) appointing the applicant as administrator of the deceased’s estate 

and; 

(c) directing the applicant and Mr Chen to file their claims under the 

SHA and the PRA by 29 February 2016.   

[11] On 25 February 2016 the applicant and Mr Chen filed their SHA claims under 

High Court proceeding CIV 2016-404-119 (“SHA proceeding”).  On 29 February 2016 

the applicant filed the estate’s PRA claim in this court.  This application required leave 

because it was bought more than 12 months after the grant to the applicant of  

temporary administration of the deceased’s estate – (s 90(2) of the PRA). 

[12] Further, given the existing SHA proceeding in the High Court, the applicant 

also applied to have the present proceeding transferred to the High Court so that the 

two proceedings could be heard either together or one after the other. Those 

applications are opposed by the respondent who has cross-applied for a stay of the 

present proceeding pending the determination of the SHA proceeding.  

[13] It is now common ground that if leave is granted to file the application but the 

application for transfer is declined then it follows that the respondent’s application to 

stay the proceedings pending determination of the SHA application should be granted.   

 



 

 

 

Application for extension of time 

[14] I am referred to the relevant legal principles summarised by Anderson J in 

Richie v Richie (1991) 8 FRNZ 197 at 199: 

The principles applicable to the Court's discretion to grant leave in terms of s 

24(2) have been examined in various cases. A frequently cited case is Beuker 

v Beuker (1977) 1 MPC 20 where, at p 21, McMullin J explained as follows: 

There are, however, four factors which should be borne in mind in 

deciding question of this kind. They are: (a) the length of time which 

has elapsed between the expiry of the time limit fixed by the statute 

and the bringing of the application; (b) the adequacy of the 

explanation offered for the delay; (c) the merits of the case; (d) 

prejudice to the respondent. But the real enquiry to be made is whether 

it is just to grant leave in all the circumstances and the four factors 

which have been mentioned are only tests by which the justice of the 

application is to be measured. 

It is important to note, in my respectful view, that although factors such as 

those discretely identified by McMullin J plainly bear on general questions of 

overall justice, they ought not be taken to be a comprehensive code, and even 

to the extent that they are relevant the weighting to be given to each aspect of 

potential justice or injustice is a matter to be decided in the light of the 

particular case being considered. In particular, I would myself be wary of 

placing undue weight on the issue of the length of time which has elapsed 

between the expiry of the time limit fixed by the statute and the bringing of 

the application. 

[15] Counsel for the applicant submits that all four factors identified by McMullin 

J in Beuker militate in favour of the applicant, and that the overall justice of the case 

requires the grant of an extension. 

[16] It is argued that the amount of delay involved is insignificant.  This is because 

the deceased’s estate is not a “small estate” within the meaning of ss 2 and 90(1)(a) of 

the PRA and thus s 90(1)(b) required proceedings to be filed by the applicant by 22 

January 2016 meaning that the delay involved here is thus 38 days.   

[17] The reasons for the delay were: 

(a) the deceased’s remains were not found until 16 months after her 

disappearance; 



 

 

(b) the respondent was charged with the deceased’s murder on 9 April 

2014 and the murder trial only concluded 8 months ago on 16 June 

2015; 

(c) it would have not been appropriate for the estate to issue civil 

proceedings against the respondent whilst criminal proceedings 

were still afoot; 

(d) it would not have been appropriate for the estate to issue legal 

proceedings until the appointment of a permanent administrator has 

been made certain.  The administrator sought appointment on 14 

September 2015.  This was actively opposed by the respondent and 

a consent position was only reached on 1 December 2015 after the 

deceased’s brother Mr Chen filed extensive affidavit evidence 

setting out why it is alleged the respondent is guilty of the homicide 

of the deceased. 

[18] As to the merits of the case, the submission is made that the following factors 

are significant: 

(a) the applicant’s case against the respondent stands or falls on 

whether the Court grants leave to the applicant to apply for orders 

under s 25(1)(a) of the PRA; 

(b) Section 88(2) of the PRA provides that leave may only be granted 

if the Court is satisfied that refusing leave would cause serious 

injustice; 

(c) Section 12 of the SHA provides that the Court must treat the refusal 

of leave under s 88(2) as causing serious injustice if the refusal of 

leave would allow the killer to retain a more certain or more 

valuable interest in the property.  If leave is refused, the respondent 

will retain a more valuable interest in the former home and the 



 

 

investment property because the deceased’s joint interest would 

pass to him by survivorship; 

(d) Submissions were made in respect of the issue of whether the 

respondent was the deceased’s killer.  This Court is not required to 

make any findings in regard to the deceased’s death.  The 

submissions however are directed at indicating to this Court that 

there is merit in the SHA  application being progressed to the High 

Court. 

[19] Addressing any other “serious injustice” factors justifying the grant of leave, 

it is argued that even if the respondent was found not to be the deceased’s killer, it can 

be readily inferred from the conduct of the deceased outlined in the submissions that 

she intended to sever the joint tenancy between her and the respondent and she did not 

wish him to receive any benefit from her death. 

[20] The respondent initially argued the position that this estate is a “small estate” 

as the deceased owned few assets of value - that the deceased’s interest in the two 

properties were extinguished on her death and would have passed by survivorship to 

the respondent had it not been for the SHA and PRA proceedings brought against the 

respondent. 

[21] The point is made that in the light of the uncertainty as to the exact date on 

which the deceased died, the length of delay is between 38 and 342 days.  If the 

deceased’s estate however exceeds the prescribed amount of $15,000 and s 90(1)(b) 

applies then the length of delay is 38 days. 

[22]  The applicant’s counsel criticises the fact that these attempts by the respondent 

to make much of the alleged delay and to assert that  he would suffer prejudice  in the 

form of “serious injustice” were an extension of time to be granted.   He simply says 

that these arguments are misconceived.  

[23] Firstly, issue is taken with the respondent’s description of the delay as being in 

the order of 11 months.  That involves finding that the deceased’s estate is a “small 



 

 

estate”, by treating it as worth nothing on the basis that the two properties will have 

passed by survivorship.  This is not accepted.  If s 90(1)(b) applies, the delay in 

commencing proceedings involves only the period between 22 January 2016 and 29 

February 2016.  That is a period of only 38 days. 

[24] Furthermore, counsel for the applicant submits that it is unreasonable to have 

expected the applicant, as a temporary administrator of the estate, to have embarked 

on litigation shortly before the expiry of her temporary appointment, without the 

approval of the High Court.  The temporary letters of administration granted to her 

were limited in scope, and even if she can be said to have had authority to initiate the 

Court proceedings, the prudent course was for her to seek authority to do so, as she 

did.  It is pointed out that the present application was in any event brought within the 

time limit stipulated in the 1 December 2015 High Court order – an order which the 

respondent had expressly consented to – so in any event the respondent should be 

taken to have waived any right of objection to the bringing of this application out of 

time.   

[25] Secondly, the claimed prejudice to the respondent cannot be measured to the 

overall course of events between the deceased’s death and the bringing of the 

application.  The question of prejudice concerns only whether the delay that occurred 

between the last day for filing proceedings within time and the actual date of filing 

proceedings – 38 days – has in and of itself prejudiced the respondent, whether in 

relation to his defence of the PRA application or otherwise.  It is argued that the 

respondent does not and indeed cannot advance any complaint along those lines.  

[26] The applicant’s counsel further submits that the respondent cannot also 

complain in this context about the overall burden of legal proceedings which he faces 

or has faced as he faces or has faced those proceedings in any event.  Permitting the 

PRA application to proceed will not significantly add to the alleged “burden”.  Indeed 

the respondent could have eased that “burden” considerably by co-operating in 

relation to the PRA application and its transfer into the High Court, as he was 

originally prepared to do.   



 

 

[27] Thirdly, the applicant does not accept the respondent’s effective contention that 

the PRA claim is unnecessary, because it depends on proof that he was the killer of the 

deceased, and thus will stand or fall with (and can achieve no more than) the SHA 

proceeding.  If permitted to proceed the applicant will argue that relief under the PRA 

will still be available to the estate, even if it is not proved that the respondent was the 

deceased’s killer. Thus in all respects, there are obvious advantages in having both sets 

of claims, and any issues such as relief dealt with on the one occasion, in the same 

court.  

[28] Finally, it is argued the respondent’s submissions overlook the effect of s 12 of 

the SHA.  While this provision addresses the issue of “serious injustice”, in the context 

of possible refusal of leave under s 88(2) PRA, it is equally relevant to the immediate 

question of a grant of leave to apply out of time.   

Discussion 

[29] It has to be said that the applicant makes out a compelling case for an extension 

of time for the filing of the PRA proceeding.  This is a unique situation where it is 

understandable that priority would not have been given to considering the issuing of 

PRA proceedings. 38 days is not a significant delay.  I accept the argument that the 

deceased’s estate is not a small estate within the meaning of ss2 and 90(1)(a) of the 

PRA.  I agree with counsel for the applicant that the proceedings ought to have been 

filed by 22 January 2016.  There is adequate explanation given the background to this 

matter.   The SHA proceedings only became a reality once the murder trial had been 

completed.  There is a meritorious case to argue.  If the SHA proceedings are 

successful there are elements of the dispute which can only be resolved under PRA 

proceedings.  This is in respect of borrowings on the property.  There is no evidence 

that the respondent would be prejudiced by leave being granted.  I accept in this regard 

the arguments made by counsel for the applicant.  This is a case where an extension 

of time for filing the PRA claim is warranted.  That application is duly granted. 

 



 

 

Application for transfer of proceedings to the High Court – Relevant legal 

principles 

[30] Counsel for the applicant refers the Court to the fact that because s 38A was 

only inserted as from 31 March 2014 by s 6 Property (Relationships) Act Amendment 

Act (No.2) 2013, there is little case law on the issue of transfer to the High Court.  The 

Court is referred to two cases – the Family Court decision in Heazlewood v 

Heazlewood [2015] NZFC 635 and the High Court decision of Fisher v Fisher [2015] 

NZHC 2693.   

[31] In Heazlewood Judge Somerville noted that post s 38A, complexity of the 

proceeding is no longer the sole ground for transferring proceedings to the High Court.  

The Court must also have regard to whether there is any proceeding before the High 

Court that are between the same parties and involve “related issues” (s 38A(2)(b); as 

well as any other matter that the Court considers relevant in the circumstances (s 

38(2)(c)). 

[32] Judge Somerville noted that although there were other High Court proceedings 

involving the same parties, all of those proceedings involved s 42 notices and that it 

was unnecessary for the Family Court to know the deliberations of any of the Court 

dealings with the s 42 notices.  The Judge considered that the Family Court was able 

to resolve all issues between the parties in the absence of such knowledge.   

[33] There the Judge also took into account the fact that the respondent was 

impecunious and that she would be unlikely to be able to afford the filing fee for the 

various interlocutory applications that she intended to file if the proceeding were 

transferred to the High Court.  However it should be noted that the respondent’s 

impecuniousity in Heazlewood was caused by the applicant’s failure to pay substantial 

spousal maintenance that he was ordered to pay to the respondent and the Judge noted, 

obiter, that the proceedings should be conducted in the High Court if the respondent 

filed proceedings in the High Court seeking to establish constructive trusts.   



 

 

[34] A more detailed examination of s 38A was undertaken by Nation J in Fisher 

who cited the reasons given by Judge Burns in the Family Court below with approval. 

Relevant excerpts of Fisher are set out below: 

[27] Judge Burns noted the application to transfer was originally made 

under s 22 PRA. He referred to the terms of that section and two leading cases 

from the High Court in which that section had been discussed. [10] The Judge 

noted that Fogarty J had discussed earlier decisions in the Family Court but 

had crucially concluded:   

[29]The safest course when applying statutory criteria is not 

to gloss them. The statutory test is not a simple complexity 

test. The test includes complexity but requires a 

characterisation and evaluation of the complexity against 

consideration of whether or not the High Court is the more 

appropriate venue. A case might be very complex but still 

quite appropriate for the Family Court. 

[28] Judge Burns noted that Toogood J had agreed with this statement in 

Jacobson v Jacobson. He particularly noted Toogood J's summary of the 

complexity test: 

[21]The test is not whether the High Court is an appropriate 

venue for dealing with the proceedings, but whether it is a 

more appropriate venue than the Family Court. The test 

requires an assessment of the relative appropriateness of each 

court to deal with the particular proceedings. Bearing in mind 

the firm language used in s 22(1), the legislature must be taken 

to have intended that, in making the comparison, due 

recognition should be given to the specialist nature of the 

Family Court and to the warranting of Judges as being 

suitably qualified to sit in that jurisdiction. 

[29] The Judge noted that Parliament had, since those cases, brought s 38A 

into effect which states: 

  38A Transfer of proceedings to High Court 

(1) A Family Court Judge may order the transfer of proceedings 

to the High Court if the Judge is satisfied that the High Court 

is the more appropriate venue for dealing with the 

proceedings. 

(2) In considering whether to make an order under subsection (1), 

the Judge must have regard to— 

(a) the complexity of the proceedings or of any question in 

issue in the proceedings: 

(b) any proceedings before the High Court that are    

between the same parties and that involve related 

issues: 

http://www.westlaw.co.nz/maf/wlnz/app/document?src=document&docguid=I7349ca3085c711e584c5a2b5af565fd9&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASES_TOC&parentinfo=#FTN.10
http://www.westlaw.co.nz/maf/wlnz/app/document?src=document&docguid=I7349ca3085c711e584c5a2b5af565fd9&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASES_TOC&parentinfo=#FTN.11


 

 

(c) any other matter that the Judge considers relevant in 

the circumstances. 

  (3) An order may be made under subsection (1) on— 

          (a) the application of a party to the proceedings; or 

          (b) the court's initiative. 

(4) Any proceedings transferred to the High Court by an order 

made under subsection (1) continue in that court as if they had 

been properly commenced there.” 

[30] Judge Burns stated:  

There was an intention by Parliament to expand the criteria 

that the Family Court takes into account in determining 

whether there should be a transfer of the proceedings from the 

Family Court to the High Court and the intent was to widen 

the factors. This in my view resolved any differences of 

interpretation between Family Court Judges and High Court 

Judges and I am now required to determine whether the High 

Court is the more appropriate venue in dealing with the 

proceedings that have been before this Court since 2012 and 

the pre-hearing applications for two years before that. In order 

to make that determination I have to consider the factors set 

out in the content of subs (2) …  

[35] Having considered the factors set out in s 38(2), both the Family Court and 

High Court refused the application to transfer.  What proved ultimately determinative 

was the fact that, based on the evidence before the Court there would not appear to be 

any valid cause of action outside the PRA, and, whilst there were suggestions the 

proceeding may be filed by the applicant in the High Court, no proceeding had actually 

been filed at the time of the application.   

[36] The submission is made that the present case is clearly distinguishable from 

Heazlewood and Fisher because the material facts of the present case are not parallel 

to those of Heazlewood and Fisher.  More significantly, in the present case, there is 

already a proceeding before the High Court between the same parties that involve the 

same issue (of whether the respondent is the killer of the deceased within the meaning 

of the SHA).  

[37] Many of the arguments supporting the need for a transfer to the High Court 

were addressed in counsel’s submissions in relation to the application for leave to 

http://www.westlaw.co.nz/maf/wlnz/app/document?src=document&docguid=I7349ca3085c711e584c5a2b5af565fd9&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASES_TOC&parentinfo=#FTN.12


 

 

apply out of time and  all of those points were adopted in this context on behalf of the 

applicant. 

[38] Overall it was submitted that the refusal to transfer the proceedings would lead 

to a duplication of proceedings in the Family Court and the High Court, and 

unnecessarily increase the burden of litigation on both parties.  It was further submitted 

that it would be both in the interests of justice and the public interest to avoid a 

duplication of proceedings, and to ensure that the Court time is used efficiently by 

transferring the present proceedings to the High Court so that they can be heard 

together with the applicant’s SHA claim.   

The parties’ positions 

[39] The respondent opposes this transfer application for two reasons.  Firstly, it is 

argued there is no jurisdiction for a transfer.  This is based on an argument there is no 

jurisdiction under the Family Court Rules 2002 for the Court to transfer the hearing of 

an application for leave to bring a proceeding under the Act to the High Court.  It is 

further argued that given the parties have agreed for both applications to be determined 

together, then they should and can only be heard at the Family Court.   

[40] Secondly, it is argued that the Family Court is the more appropriate venue.  In 

particular the issues of complexity are said to be modest only.  They relate to division 

of relationship property, a matter which is well within the jurisdiction of the specialist 

Family Court to hear and determine.  It is said that the Family Court does not have to 

hear or determine a particular issue of law arising under the SHA.  The High Court 

will first adjudicate on that matter.  Such a judgment, once obtained, can then be 

applied by the Family Court to the PRA proceedings to determine the parties’ 

respective shares of relationship property where leave is granted to the applicant. 

[41] It is argued that while the applicant and the respondent are both parties to the 

SHA proceeding, that in and of itself does not justify a transfer.  In any event they are 

not the only parties to the SHA proceeding.  The deceased’s brother is also a plaintiff 

in that proceeding.   



 

 

[42] The SHA proceeding and the PRA proceeding involve the determination of 

distinct and discrete issues.  On the one hand, the purpose of the SHA proceeding is to 

determine whether the respondent is the killer of the deceased and, on the other, the 

PRA proceeding is to determine the respective share of relationship property between 

the deceased and the respondent as the Court considers just.   

[43] It is argued the only commonality of issues is, if the High Court declares that 

the respondent is a killer of the deceased, should this have a bearing on what is a “just” 

division of the relationship property within the meaning of s 25(1)(a) of the Act? 

[44] Counsel for the respondent submits that the financial means of the respondent 

is a relevant matter which the Court must take into account when making a s 38A 

determination as to transfer. Heazlewood v Heazlewood is the authority.  The 

respondent is of limited financial means.  As such it would be inequitable to force him 

to litigate in the High Court when he cannot afford doing so and the specialist Family 

Court can  hear and determine the PRA proceedings without issues. 

[45] It is argued that any suggestion that the respondent should negotiate a sale 

arrangement with the applicant for the investment property, pending the outcome of 

the SHA and the PRA proceedings, to allow the respondent to meet his High Court 

litigation costs is contrary to justice.  To require the respondent to do so would be 

unfair to him; it may be that the applicant has no interest in the property after all. 

[46] As to the jurisdiction objection, counsel for the applicant refers to the definition 

of “proceedings” under s 2 PRA – “proceeding means proceedings under this Act, 

except in sections 51, 96 and 97(3).”  In other words, it covers every application that 

can be brought under the PRA.  It is argued that any other interpretation would be 

ridiculous.  I agree with this submission. 

Discussion 

[47] The issue for determination then is whether the High Court is the more 

appropriate venue in dealing with the PRA application.  It is relevant that no further 

steps can be taken under the PRA application until the SHA proceeding has been dealt 



 

 

with.  Each proceeding involves the same issue– whether the respondent killed the 

deceased.  There would seem to be merit in the argument that a refusal to transfer 

would lead to duplication and unnecessarily increase the burden of litigation on both 

parties. 

[48] I am persuaded that it would be both in the interest of justice and in the public 

interest to avoid duplication.  Having both proceedings in the High Court  allows for 

better case management, allowing for scheduling of matters to be dealt with either 

together or one after the other.  This allows for a more timely resolution of the PRA 

proceedings, as otherwise there could be delays in scheduling the proceeding in this 

Court after the SHA proceeding has been determined.   

[49] I am not persuaded that there is a significant issue in respect of lack of financial 

means.  The SHA proceedings will no doubt involve significant costs, but there would 

seem to be no appreciable difference in costs to the parties if the PRA matter is dealt 

with in either Court.  The issues will be determined by the outcome of the SHA 

proceeding. 

[50] I am granting the application to transfer the PRA proceeding to the High Court 

in the circumstances. 

[51] Accordingly, in respect of the applications before the Court, extension of time 

is granted to the applicant to bring PRA proceedings and the PRCA proceedings are 

transferred to the High Court.  The issue of stay of proceedings in this Court does not 

remain for determination in the circumstances. 

Dated at Auckland this                     day of June 2017 at  

 

 

I A McHardy 

Family Court Judge 


