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Introduction 

[1] This is an application for a declaration that a child, [JG], born [date deleted] 

May 2017, is in need of care and protection under s 67 of the Oranga Tamariki Act 

1989 (OTA) on the grounds set out under s 14(1)(a), (b) and (f). 

[2] The applicant is the Ministry for Vulnerable Children (the Ministry).  The 

respondents are [JG]’s mother, [SW], and father, [CG].  The application is opposed by 

[JG]’s parents. 

[3] [JG] is Ms [SW]’s fifth child and Mr [CG]’s first child.  The Ministry has been 

involved with Ms [SW] since 2004.  Ms [SW]’s four older children have all been 

removed from her care.  [JG] is currently in the custody of the Chief Executive of the 

Ministry pursuant to a s 78 interim custody order made by the Court on [date deleted] 

April 2017, before [JG] was born. 

[4] A family group conference was held on [date deleted] April 2017 to consider 

whether there were care and protection concerns on the grounds set out in s 14(1)(a), 

(b) and (f) OTA.  No agreement was reached.  Another family group conference was 

convened on [date deleted] April 2017 to consider whether there were care and 

protection concerns under s 14(1)(ba) OTA, but no agreement was reached then 

either.1 

[5] [JG] is currently in the care of a whanau member in [location 1 deleted], [KW], 

who is a [relative] of Ms [SW].  The respondents have supervised contact each 

fortnight in [location deleted] with [JG] for two hours on a [day deleted]. 

[6] A two and a half day hearing was held on 3, 4 and 9 August 2017 to determine 

the present matter. 

  

                                                 
1  The Ministry has since withdrawn its application under s 14(1)(ba) OTA. 



 

 

Background 

[7] Ms [SW] is [in her mid-thirties] of Maori ethnicity.  She has been under the 

care of the Mental Health Services since she was about [under 20 years old] and has a 

diagnosis of paranoid schizophrenia with residual psychotic symptoms. 

[8] Ms [SW] was discharged from a compulsory treatment order under the Mental 

Health (Compulsory Assessment and Treatment) Act 1992 (MHA) on [date deleted] 

July 2017 and continues under voluntary treatment with fortnightly injections of 

Fluxopenthixol Depot antipsychotic medication. 

[9] Her residual psychotic symptoms include a longstanding belief that there are 

“bugs and insects in her system”, [details deleted].  She presented to [hospital 1] in 

early 2017 as a result of the pain she felt they had caused her. 

[10] Ms [SW]’s mental health issues have been exacerbated by illegal drug and 

alcohol abuse.  She says that she no longer uses illicit drugs or alcohol but there is a 

discrepancy in the evidence about when she stopped using cannabis.  Her evidence is 

that it was in 2013, but her mental health notes record an acknowledgement of 

cannabis use to assist in sleeping on [date deleted] December 2016. 

[11] Mr [CG] is [in his mid-thirties] years old.  He was born in [country deleted].  

[Details deleted]].  He worked as [occupation deleted] until [late] 2016 when he was 

admitted to a mental health facility.  Mr [CG] has no family in New Zealand. 

[12] Mr [CG] first engaged with mental health services in 2010 when he was 

diagnosed with post traumatic stress disorder.  He became re-involved in [late] 2016 

after he had a psychotic episode while he was in [location 2].  This resulted in him 

being admitted to [hospital 2] for compulsory treatment for six weeks.  Mr [CG]’s 

diagnosis was complex post traumatic stress disorder and psychosis, with a substance 

induced component.  It has been suggested that Mr [CG]’s psychosis may have been 

caused by his use of the drug Modafinil.  He states he has not taken Modafinil since 

his hospital admission last year. 



 

 

[13] Mr [CG]’s compulsory treatment order under the MHA was discharged on 

[date deleted] April 2017.  Mr [CG] is of the view that he does not have a mental health 

diagnosis and does not need to take any medication.  He has not engaged with 

Roger White, his mental health social worker, since then and declines to take any 

medication.  

[14] Mr [CG] distrusts Government agencies.  He challenges their methods and 

authority and has made complaints to the Disability Commissioner with regard to his 

dealings with Mental Health Services and the Ministry with regard to Brook 

Robertson, who is [JG]’s social worker. 

[15] Ms [SW] and Mr [CG] claim they met in 2015 and began a de facto relationship 

shortly afterwards.  The stability and length of their relationship is in dispute.  It is 

unclear exactly how long they lived together before Mr [CG]’s hospital admission in 

[late] 2016.  The mental health notes indicate a number of separations around [late] 

2016 but both Ms [SW] and Mr [CG] deny this. 

[16] After the s 78 custody order had been made, Ms [SW] flew to [country deleted].  

At the time she was 38 weeks pregnant.  The Ministry was concerned for her baby’s 

health, and that her departure was to avoid having her baby removed from her care.  

After about a week she returned to New Zealand. 

[17] Paternity testing was carried out in July 2017 and established that Mr [CG] was 

[JG]’s father. 

[18] The respondents, who are in receipt of a benefit, are currently living in a unit 

at [accommodation deleted] with shared facilities in [location 3].  Ms [SW] gave 

evidence that she planned to enter the paid workforce in the foreseeable future. 

 

Evidence and the hearing 

[19] The Ministry filed affidavits from Miss Robertson ([JG]’s social worker), dated 

[date deleted]  March 2017 and Mr White, (Mr [CG]’s former mental health social 

worker).  Ms [SW] filed affidavits dated [date deleted]  May 2017 and [date deleted]  



 

 

May 2017 and Mr [CG] filed affidavits dated [date deleted]  April 2017, [date deleted]  

May 2017 and [date deleted]  July 2017.  The respondents also filed an affidavit in 

support of [LM] (a [relative] of Ms [SW]’s) dated [date deleted]  May 2017 and two 

reports by Dr Simon Bainbridge (a privately engaged psychiatrist) dated [date deleted] 

May 2017 and [date deleted] June 2017.  Extensive mental health notes and other 

records were produced by the Ministry. 

[20] Mr White, Miss Robertson, Dr Bainbridge and the respondents all appeared at 

the hearing and were cross-examined. 

The relevant law 

[21] The grounds for making a declaration are set out under s 67 OTA: 

67  Grounds for declaration that child or young person is in need of care or 

protection 

(1) A court may, on application, where it is satisfied on any of the 

grounds specified in section 14(1) that a child or young person 

is in need of care or protection, make a declaration that the 

child or young person is in need of care or protection. 

(2) … 

[22] Section 14 sets out the definition of a child or young person in need of care or 

protection. The relevant subsections are set out below: 

14  Definition of child or young person in need of care or protection 

(1)  A child or young person is in need of care or protection within 

the meaning of this Part if— 

(a) the child or young person is being, or is likely to be, 

harmed (whether physically or emotionally or 

sexually), ill-treated, abused, or seriously deprived; or 

(b)  the child’s or young person’s development or physical 

or mental or emotional well-being is being, or is likely 

to be, impaired or neglected, and that impairment or 

neglect is, or is likely to be, serious and avoidable; or 

… 

(f) the parents or guardians or other persons having the 

care of the child or young person are unwilling or 

unable to care for the child or young person; or 

http://www.legislation.govt.nz/act/public/1989/0024/118.0/link.aspx?id=DLM149457#DLM149457


 

 

[23] Where an application for a declaration is made on multiple grounds, the Court 

is not required to find that care and protection concerns are made out on each and 

every ground.  Only one ground needs to be established. 

[24] Pursuant to s 6 OTA, the welfare and interests of the subject child must be the 

first and paramount consideration.  In determining the child’s welfare and interests the 

Court must have regard to the principles set out in ss 5 and 13 OTA. 

[25] Sections 5 and 13 OTA relevantly provide that: 

5 Principles to be applied in exercise of powers conferred by this Act 

Subject to section 6, any court which, or person who, exercises any 

power conferred by or under this Act shall be guided by the following 

principles: 

(a) the principle that, wherever possible, a child’s or young 

person’s family, whanau, hapu, iwi, and family group should 

participate in the making of decisions affecting that child or 

young person, and accordingly that, wherever possible, regard 

should be had to the views of that family, whanau, hapu, iwi, 

and family group: 

(b) the principle that, wherever possible, the relationship between 

a child or young person and his or her family, whanau, hapu, 

iwi, and family group should be maintained and strengthened: 

(c) the principle that consideration must always be given to how a 

decision affecting a child or young person will affect— 

(i) the welfare of that child or young person; and 

(ii) the stability of that child’s or young person’s family, 

whanau, hapu, iwi, and family group: 

(d) the principle that consideration should be given to the wishes 

of the child or young person, so far as those wishes can 

reasonably be ascertained, and that those wishes should be 

given such weight as is appropriate in the circumstances, 

having regard to the age, maturity, and culture of the child or 

young person: 

(e)  the principle that endeavours should be made to obtain the 

support of— 

(i) the parents or guardians or other persons having the 

care of a child or young person; and 

(ii)  the child or young person himself or herself— 

http://www.legislation.govt.nz/act/public/1989/0024/latest/link.aspx?search=qs_act%40bill%40regulation%40deemedreg_Oranga+Tamariki+Act+1989_resel_25_h&p=1&id=DLM149441#DLM149441


 

 

to the exercise or proposed exercise, in relation to that child or 

young person, of any power conferred by or under this Act: 

(f) the principle that decisions affecting a child or young person 

should, wherever practicable, be made and implemented within 

a time-frame appropriate to the child’s or young person’s sense 

of time: 

(g) the principle that decisions affecting a child or young person 

should be made by adopting a holistic approach that takes into 

consideration, without limitation, the child’s or young person’s 

age, identity, cultural connections, education, and health. 

13 Principles 

(1) Every court or person exercising powers conferred by or under 

this Part, Part 3 or 3A, or sections 341 to 350, must adopt, as 

the first and paramount consideration, the welfare and interests 

of the relevant child or young person (as required by section 6). 

(2) In determining the welfare and interests of a child or young 

person, the court or person must be guided by the principle that 

children and young people must be protected from harm and 

have their rights upheld, and also the principles in section 5 as 

well as the following principles: 

(a) [Repealed] 

(b) the principle that the primary role in caring for and 

protecting a child or young person lies with the child’s 

or young person’s family, whanau, hapu, iwi, and 

family group, and that accordingly— 

(i) a child’s or young person’s family, whanau, 

hapu, iwi, and family group should be 

supported, assisted, and protected as much as 

possible; and 

(ii)  intervention into family life should be the 

minimum necessary to ensure a child’s or 

young person’s safety and protection: 

(c) the principle that it is desirable that a child or young 

person live in association with his or her family, 

whanau, hapu, iwi, and family group, and that his or 

her education, training, or employment be allowed to 

continue without interruption or disturbance: 

(d)  where a child or young person is considered to be in 

need of care or protection, the principle that, wherever 

practicable, the necessary assistance and support 

http://www.legislation.govt.nz/act/public/1989/0024/latest/link.aspx?search=qs_act%40bill%40regulation%40deemedreg_Oranga+Tamariki+Act+1989_resel_25_h&p=1&id=DLM151052#DLM151052
http://www.legislation.govt.nz/act/public/1989/0024/latest/link.aspx?search=qs_act%40bill%40regulation%40deemedreg_Oranga+Tamariki+Act+1989_resel_25_h&p=1&id=DLM151673#DLM151673
http://www.legislation.govt.nz/act/public/1989/0024/latest/link.aspx?search=qs_act%40bill%40regulation%40deemedreg_Oranga+Tamariki+Act+1989_resel_25_h&p=1&id=DLM154066#DLM154066
http://www.legislation.govt.nz/act/public/1989/0024/latest/link.aspx?search=qs_act%40bill%40regulation%40deemedreg_Oranga+Tamariki+Act+1989_resel_25_h&p=1&id=DLM149441#DLM149441
http://www.legislation.govt.nz/act/public/1989/0024/latest/link.aspx?search=qs_act%40bill%40regulation%40deemedreg_Oranga+Tamariki+Act+1989_resel_25_h&p=1&id=DLM149440#DLM149440


 

 

should be provided to enable the child or young person 

to be cared for and protected within his or her own 

family, whanau, hapu, iwi, and family group: 

(e) the principle that a child or young person should be 

removed from his or her family, whanau, hapu, iwi, 

and family group only if there is a serious risk of harm 

to the child or young person: 

(f) where a child or young person is removed from his or 

her family, whanau, hapu, iwi, and family group, the 

principles that,— 

(i) wherever practicable, the child or young 

person should be returned to, and protected 

from harm within, that family, whanau, hapu, 

iwi, and family group; and 

(ii) where the child or young person cannot 

immediately be returned to, and protected 

from harm within, his or her family, whanau, 

hapu, iwi, and family group, until the child or 

young person can be so returned and protected 

he or she should, wherever practicable, live in 

an appropriate family-like setting— 

(A) that, where appropriate, is in the same 

locality as that in which the child or 

young person was living; and 

(B) in which the child’s or young person’s 

links with his or her family, whanau, 

hapu, iwi, and family group are 

maintained and strengthened; and 

(iii) where the child or young person cannot be 

returned to, and protected from harm within, 

his or her family, whanau, hapu, iwi, and 

family group, the child or young person should 

live in a new family group, or (in the case of a 

young person) in an appropriate family-like 

setting, in which he or she can develop a sense 

of belonging, and in which his or her sense of 

continuity and his or her personal and cultural 

identity are maintained: 

(g) where a child or young person cannot remain with, or 

be returned to, his or her family, whanau, hapu, iwi, 

and family group, the principle that, in determining the 

person in whose care the child or young person should 



 

 

be placed, priority should, where practicable, be given 

to a person— 

(i) who is a member of the child’s or young 

person’s hapu or iwi (with preference being 

given to hapu members), or, if that is not 

possible, who has the same tribal, racial, 

ethnic, or cultural background as the child or 

young person; and 

(ii) who lives in the same locality as the child or 

young person: 

(h) where a child or young person cannot remain with, or 

be returned to, his or her family, whanau, hapu, iwi, 

and family group, the principle that the child or young 

person should be given an opportunity to develop a 

significant psychological attachment to the person in 

whose care the child or young person is placed: 

(i) … 

[26] The High Court in T v Chief Executive of Ministry of Social Development2 

emphasised that these principles are to be treated as guidelines and stated at [44]: 

They are not expressed in absolute terms, and they fall to be applied where 

reasonably possible, and always subject to the welfare and interests of the child, 

which is the first and paramount consideration — see G v D-DSW [2000] 

NZFLR 1 at 10. The child's welfare and interests are not overridden by or 

required to be balanced against the principles — D v S [2002] NZFLR 116. 

[27] The OTA principles are also consistent with the statements contained in arts 

3.1, 7.1, 8.1, 9.1, 9.3, and 18.2 of the United Nations Convention on the Rights of the 

Child (UNCROC) which provide: 

Article 3 

1. In all actions concerning children, whether undertaken by public or 

private social welfare institutions, Courts of law, administrative 

authorities or legislative bodies, the best interests of the child shall be 

a primary consideration. 

Article 7 

                                                 
2  HC Auckland CIV-2009-404-1523, 4 September 2009. 

https://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Ia38a43589fd611e0a619d462427863b2&&src=rl&hitguid=I6ecbf76d9ef211e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I6ecbf76d9ef211e0a619d462427863b2
https://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Ifc6369e59ef311e0a619d462427863b2&&src=rl&hitguid=I1dbd3e789cda11e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I1dbd3e789cda11e0a619d462427863b2


 

 

1. The child shall be registered immediately after birth and shall have the 

right from birth to a name, the right to acquire a nationality and, as far 

as possible, the right to know and be cared for by his or her parents. 

Article 8 

1. States Parties undertake to respect the right of the child to preserve his 

or her identity, including nationality, name and family relations as 

recognised by law without unlawful interference. 

Article 9 

1. States Parties shall ensure that a child shall not be separated from his 

or her parents against their will, except when competent authorities 

subject to judicial review determine, in accordance with applicable law 

and procedures, that such separation is necessary for the best interests 

of the child. Such determination may be necessary in a particular case 

such as one involving abuse or neglect of the child by the parents, or 

one where the parents are living separately and a decision must be made 

as to the child's place of residence. 

… 

3. States Parties shall respect the right of the child who is separated from 

one or both parents to maintain personal relations and direct contact 

with both parents on a regular basis, except if it is contrary to the child's 

best interests. 

Article 18 

2. For the purpose of guaranteeing and promoting the rights set forth in 

the present Convention, States Parties shall render appropriate 

assistance to parents and legal guardians in the performance of their 

child-rearing responsibilities and shall ensure the development of 

institutions, facilities and services for the care of the children.” 

[28] Judge von Dadelszen in Director-General of Social Welfare v G3 discussed the 

relationship between the principles in the OTA (then, the Children, Young Persons, 

and their Families Act 1989) and UNCROC stating: 

[30] It seems to me that when I look carefully at the principles in the Act 

alongside the articles in the UN Convention there is a presumption that 

M's mother will be the one in whom the responsibility for the boy's care 

and upbringing is to be placed. However, any such presumption must 

always be subject to s 6 (the child's welfare and interests being “the first 

and paramount consideration”) and art 3 (“the best interests of the child 

shall be a primary consideration”). Further, should M's best interests 

indicate that he should be removed from his mother's care then he must 

be given the opportunity to maintain his relationship with her in a 

                                                 
3  FC New Plymouth FP043/16/92, 9 November 1995. 



 

 

meaningful way unless such is contrary to those interests (see s 13(f)(ii) 

and art 9(3)). 

[29] Further useful discussion of the principles in the legislation and a reference to 

the relevant cases can be found in the decision of Judge Inglis QC In the Matter of the 

S Children [1994] NZFLR 971, 978. 

[30] No application for a declaration, and no declaration that a child or young 

person is in need of care or protection may be made unless a family group conference 

has been held under ss 70 and 72 OTA, respectively. 

[31] Under s 73 OTA a declaration can only be made if the Court is satisfied that 

the needs of the child or young person cannot be met by other means. 

73  Court not to make declaration unless satisfied that child’s or young 

person’s need for care or protection cannot be met by other means 

(1)  The court shall not make a declaration under section 67 that a 

child or young person is in need of care or protection unless it 

is satisfied that it is not practicable or appropriate to provide 

care or protection for the child or young person by any other 

means, including the implementation of any decision, 

recommendation, or plan made or formulated by a family 

group conference convened in relation to that child or young 

person. 

(2)  In deciding whether or not to make a declaration under section 

67 that a child or young person is in need of care or protection 

on any of the grounds specified in paragraph (a) or paragraph 

(b) of section 14(1), the court shall take into account, among 

other things, any evidence before the court— 

(a)  that the kind of harm suffered by the child or young 

person will neither continue nor be repeated: 

(b) that a parent or guardian or other person having the 

care of the child or young person will be capable of 

ensuring that the kind of harm suffered by the child or 

young person will be neither continued nor repeated. 

[32] The applicant must establish its case on the balance of probabilities.4 

Applicant’s position 

                                                 
4  Z v Dental Complaints Assessment Committee [2008] NZSC 55. 

https://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Icf1a49609f6311e0a619d462427863b2&&src=rl&hitguid=I89f82eaf9cd711e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I89f82eaf9cd711e0a619d462427863b2
https://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Icf1a49609f6311e0a619d462427863b2&&src=rl&hitguid=I89f82eaf9cd711e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I89f82eaf9cd711e0a619d462427863b2
http://www.legislation.govt.nz/act/public/1989/0024/118.0/whole.html#DLM150051
http://www.legislation.govt.nz/act/public/1989/0024/118.0/whole.html#DLM150051
http://www.legislation.govt.nz/act/public/1989/0024/118.0/whole.html#DLM150051
http://www.legislation.govt.nz/act/public/1989/0024/118.0/whole.html#DLM149457


 

 

[33] Counsel for the applicant summarises the principles the Court should have 

regard to as follows: 

(a) [JG] must be protected from harm (s 13(2) OTA); 

(b) to the extent possible, the relationship between [JG] and [the] parents and 

their whanau should be maintained and strengthened (s 5(b) OTA); and 

(c) the Court should take a holistic approach to these proceedings, taking 

into account all relevant matters (s 5(g) OTA). 

[34] The Ministry’s concerns are that [JG]’s parents will not be able to safely parent 

him due to their transience, mental health issues (including psychosis), historical drug 

and alcohol abuse and their inability to identify potential risk to a child.  They argue 

there is no other practicable or appropriate way to provide care or protection for [JG], 

other than making a declaration. 

[35] Counsel for the applicant submits that: 

(a) the transience of the respondents is a care and protection concern as it 

will not provide [JG] with the stability needed by a very young child.  

The transience is likely to cause neglect which would otherwise be 

avoidable.  Counsel points to the evidence of Miss Robertson, that the 

respondents gave WINZ a number of different addresses in the six 

months prior to the defended hearing and the WINZ records showed 

that the respondents had no fixed abode.  Further, the respondents do 

not accept that [accommodation deleted]is not suitable accommodation 

for a baby. 

(b) although the respondents are no longer subject to compulsory treatment 

orders under the MHA, this does not mean there are no ongoing mental 

health issues.  Hallucinations such as those previously experienced by 

both respondents could put [JG] at risk of harm.  There is also risk that 

the respondents could relapse, in particular from the stress of having a 



 

 

baby in their care, which would also put [JG] at risk of harm and 

neglect. 

(c) there is evidence Ms [SW] used cannabis while she was pregnant as 

recorded by her maternal health nurse.  Although Ms [SW] denies this, 

it is unlikely that the maternal health nurse would have recorded this 

information incorrectly.  [Number deleted] of Ms [SW]’s older children 

have been diagnosed with Foetal Alcohol Syndrome.  The notes made 

by the maternal health nurse suggests that Ms [SW] may have been 

continuing to drink alcohol. 

(d) the Modafinil Mr [CG] believes caused his psychotic episode was 

likely obtained by doubtful means (other than through a neurologist as 

Dr Bainbridge explained is required for such a prescription).  Modafinil 

is a street drug as well as a drug which can be obtained on prescription.  

In light of the evidence of Dr Bainbridge, Mr [CG] may be at risk of 

abusing substances again which could result in him relapsing and may 

put [JG] at risk. 

(e) the respondents lack insight into what is required in bringing up a baby. 

(f) due to Mr [CG]’s “paranoid beliefs” it is unlikely that he will engage 

with the Ministry or any other government agency and he lacks an 

understanding of the purpose of the declaration. 

(g) past behaviour is the best predictor of future behaviour and so it is likely 

that the respondents will continue to be transient, to have ongoing 

mental health issues such as schizophrenia and psychosis, to abuse 

alcohol and drugs, and to lack insight into harm and be unable to 

identify risk. 

[36] Overall it is unlikely, the applicant argues, that the respondents will be able to 

safely care for [JG] given the issues presented in evidence before the Court.  Counsel 

submits that a s 67 declaration under the grounds set out in s 14(1)(a), (b) and (f) would 



 

 

be in [JG]’s welfare and interests.  Without a declaration [JG] is likely to suffer the 

risk of harm and neglect. 

Respondents’ position 

[37] Counsel for the parents submits that: 

(a) [JG] is not in need of care and protection under the provisions of 

s 14(1)(a), (b) and (f) OTA.  The respondents are willing and capable 

of ensuring [JG]’s physical and emotional wellbeing and his welfare 

and interests. 

(b) both respondents state they do not currently use any drugs or alcohol.  

They undertook recent hair follicle drug tests and the results were 

negative for the presence of drugs. 

(c) while Ms [SW] claims her mental health is stable, Mr [CG] says he has 

no mental health concerns. 

(d) although Mr [CG] admits overuse, he obtained the drug Modafinil by 

way of prescription from a general practitioner. 

(e) the evidence in Dr Bainbridge’s report is to the effect that when he met 

Ms [SW] she did not present with any acute symptoms of schizophrenia 

and her hallucinations would only present as a risk if they caused 

distress to her.  Ms [SW] is said to be able to recognise when she is 

distressed or presents a risk to herself, and her mental health is now 

stable and with ongoing treatment should remain so. 

(f) Mr [CG] does not have a diagnosis under the DSM IV5 with the 

Ministry incorrectly stating that he has a diagnosis of schizophrenia.  

Nor does he present a risk to [JG]’s safety. 

                                                 
5  The Diagnostic and Statistical Manual of Mental Disorders is a manual published by the American 

Psychiatric Association that includes all currently recognised mental health disorders. 



 

 

(g) a parental psychiatric diagnosis alone is insufficient to deem a child in 

need of care and protection and the reality is that the respondents can 

safely parent [JG] with ongoing support, regardless of any psychiatric 

illness. 

(h) Ms [SW]’s evidence is that she attends a fortnightly appointment to 

have her medication administered by way of intramuscular injections 

and that the registered psychiatric nurse does not have any concerns 

that she would not attend these injections.  It is reportedly at these 

appointments that Ms [SW] is assessed for any signs of acute symptoms 

of schizophrenia. 

(i) Ms [SW] did not put [JG]’s safety at risk when she flew to [country 

deleted] before his birth as she sought medical advice before doing so 

and upon obtaining legal advice about her stay abroad and the legal 

ramifications she returned to New Zealand. 

(j) while the respondents have regularly moved homes this has been to 

obtain [accommodation].  They are prepared to live with family support 

to assist with parenting [JG].  Miss Robertson confirmed she would 

agree to return [JG] to the respondents if there was a person deemed 

safe to assist them to care for [JG] and support them. 

[38] In summary, counsel for the respondents submits that they are not a risk to 

[JG].  The affidavits of both respondents state they have sought support and have 

insight into the concerns that may arise in caring for a baby.  They have undertaken 

parenting programmes and enrolled in a first aid course and a Family Start programme 

to ensure they have the necessary skills.  There are no care and protection concerns for 

[JG] and he should be returned to the care of the respondents at the earliest opportunity. 

Lawyer for child’s position 

[39] Lawyer for child points out that as [JG] has never lived in the care of his 

parents, the Court is required to make a predictive assessment as to care and protection 



 

 

concerns.  Counsel submits that of the two grounds set out in s 14(1)(a) and (b), s 

14(1)(b) OTA is the more relevant concern.  With regard to s 14(1)(f) OTA it is 

accepted that the respondents are certainly willing to care for [JG]; the issue is as to 

their ability to provide safe and consistent care. 

[40] Lawyer for child submits that there are a number of strands of evidence that 

together give rise to care and protection concerns for [JG] to the extent that the Court 

should make a declaration that he is in need of care and protection to ensure his welfare 

and interests are met. These include the mental health of both respondents, the 

transience of both respondents, the respondents’ lack of capacity and insight, and a 

lack of family or other support. 

[41] In support of this submission, lawyer for child notes that: 

(a) while neither of the respondents are currently under any compulsory 

treatment orders, Ms [SW] was only discharged one month before the 

hearing after having a mental health status for the past 16 years and so 

is unable to establish a reasonable pattern of compliance with her 

fortnightly medication on a voluntary basis. 

(b) there are discrepancies in the evidence around Ms [SW]’s cannabis use, 

and Mr [CG] has completely disengaged with Mental Health Services 

and refuses to take any medication. 

(c) although both parents produced drug testing results by Hair Concern, 

there is no evidence to confirm that the hair samples were obtained by 

an independent person who was available to provide verification that 

the samples were in fact from each of the parties (the normal procedure 

when testing is done by TDDA or ESR).6 

(d) there are concerns with Mr [CG] being Ms [SW]’s primary support and 

the implications of that for [JG], 

                                                 
6  The Drug Detection Agency and the Institute of Environmental Science and Research. 



 

 

(e) Ms [SW]’s plan to return to work likely is not viable. 

(f) only limited weight can be placed on the reports of Dr Bainbridge as he 

did not have independent data other than the self-reporting of the 

respondents and was limited by a lack of adequate briefs. 

(g) the parents have had a number of changes in accommodation this year, 

all of which have been temporary.  While it is extremely difficult to 

secure rental housing in Auckland, constantly moving from temporary 

accommodation is a risk factor. 

(h) a strong family support network is essential if the respondents are to 

safely care for [JG].  No family members, apart from a 25 year old 

[relative] of Ms [SW]’s, filed an affidavit in support of the 

respondents.7  There is friction between Mr [CG] and Ms [SW]’s 

mother. 

(i) there is a further risk factor in that the respondents are actively seeking 

the return of Ms [SW]’s older children to their care, [number deleted] 

of whom have been diagnosed with Foetal Alcohol Syndrome and none 

of whom have met Mr [CG]. 

(j) the Court should be concerned as to both parents’ insight regarding the 

needs of [JG] and what is and is not appropriate parenting.  Mr [CG] 

has a distrust for many Government agencies and Ms [SW] saw no risk 

to herself or [JG] in travelling to [country deleted] when 38 weeks 

pregnant. 

(k) there were concerns around the respondents’ stability as a couple with 

a treating psychiatrist commenting on [date deleted] March 2017 that 

Ms [SW] has “poor coping skills, poor concentration and motivation 

and psychotic symptoms”. 

                                                 
7  The affidavit was by way of a very brief character reference. 



 

 

[42] Lawyer for child submits that cumulatively these factors raise significant 

concerns in terms of the parties’ ability to care for themselves and for [JG] should he 

be placed in their care without significant monitoring and oversight.  It was in [JG]’s 

best interests for the Court to make a declaration that [JG] is a child in need of care 

and protection.  If a declaration was made, the focus could then turn to how his care 

and protection needs could best be met including an assessment of whether the 

respondents could be supported to take on the care of their baby. 

Evidence from the mental health professionals 

Mr White 

[43] Mr White gave evidence that if Mr [CG] relapsed his self-care would be 

compromised and perhaps diminished, and he would not be able to look after a 

newborn child.  If Mr [CG] was mentally well – if he engaged with Mental Health 

services and continued to take his medication as prescribed – he might have the 

capacity to look after his baby but this would require supervision as recommended by 

the Ministry social workers.  Mr [CG] had not engaged with Mr White since [date 

deleted] April 2017 and he was opposed to seeking any assistance. 

Dr Bainbridge: [date deleted] May 2017 re Ms [SW] 

[44] Dr Bainbridge, after interviewing Ms [SW] with Mr [CG] present on [the 

previous day- date deleted] May 2017, produced a report concerning Ms [SW].  In 

answer to the question of whether Ms [SW] would pose a risk to [CG] if he were 

returned to her full-time care, Dr Bainbridge stated that he could detect no immediate 

concerns from the information provided at the interview in view of her diagnosis and 

clinical presentation.  Since starting depot antipsychotic medication four years ago she 

had remained out of hospital and had demonstrated stability.  His view was that her 

social environment appeared to be adequate for the safe parenting of a child, and that 

she was well supported by the community public Mental Health Services. 

Dr Bainbridge: [date deleted] June 2017 re Mr [CG] 



 

 

[45] Dr Bainbridge completed an additional report concerning Mr [CG] after 

meeting with him on  [date deleted- the previous day] June 2017.  Dr Bainbridge noted 

that when Mr [CG] was admitted to a psychiatric hospital in [month deleted] 2016 

regarding concerns of vulnerability, there were no concerns regarding his risk to others 

at that time.  Dr Bainbridge was unable to elicit any signs or symptoms of mental 

illness or any risks to self or to others for Mr [CG].  He noted that the respondents had 

been exposed to stressful situations around the removal of [JG] but, despite this, Mr 

[CG] had displayed no signs or symptoms of mental illness.  Dr Bainbridge believed 

this indicated that he did not suffer from ongoing mental illness and that his admission 

in [month deleted] 2016 was due to an adverse reaction to Modafinil. 

Findings 

The parents’ mental health 

Dr Bainbridge 

[46] Although the reports of Dr Bainbridge were proffered as expert evidence in his 

reports he provided only details of his qualifications and not his professional 

experience.  It was not until he answered questions from the Court that details of his 

experience emerged.  The details then provided were sufficient to qualify him as an 

expert. 

[47] Dr Bainbridge’s reports were constrained by a number of factors.  He was 

provided with a short brief for Mrs [SW] and nothing for Mr [CG].  He spent only an 

hour in interview with each of the respondents.  He had not treated either of them 

before.  He did not interview Ms [SW] by herself.  He was not provided with collateral 

information such as copies of the proceedings or the mental health notes and other 

documents which were made available for the hearing.  The only documents provided 

to him were two medical letters written at about the time of Ms [SW]’s discharge from 

her compulsory treatment order.  Otherwise the information he obtained was from the 

respondents themselves.  In other words, it was almost entirely self-reported. 



 

 

[48] At the hearing Dr Bainbridge was confronted with an array of documents and 

other evidence in cross-examination.  Unsurprisingly, he made some significant 

concessions.  He agreed that the report on Ms [SW]’s was not an “in depth report”.  Dr 

Bainbridge had been unaware of the nature of Ms [SW]’s residual psychotic symptoms 

or that she had presented at [hospital 1] in early 2017 as a result of these. 

[49] Dr Bainbridge had been unaware that [number deleted] of Ms [SW]’s older 

children had been diagnosed with Foetal Alcohol Syndrome.  Had he known of this he 

would have made more inquiries about her alcohol use.  Dr Bainbridge had 

commented in his report that Ms [SW] was living in a supportive environment, based 

solely on what the respondents had told him.  He did not know that her support person 

was [a relative] who had not been accepted as an appropriate caregiver by the Ministry, 

nor that the respondents had since moved from the [relative’]s address.  Nor did he 

know that the [relative] had disclosed that Mr [CG] had been drinking about a bottle 

of wine a night while the respondents had been living with her.  He agreed that this 

would call into question the assurance from Ms [SW] that there was no alcohol in the 

house. 

[50] Neither of the respondents had suggested to Dr Bainbridge that there was any 

instability in their relationship.  He had been given to understand that they had been 

in a committed relationship for a couple of years.  Nor had it been disclosed to him 

that Ms [SW] had travelled to [country deleted] in the late stages of her pregnancy.  

He conceded that sudden travel overseas at the 38th week of pregnancy could be a 

cause for concern in terms of stability. 

[51] Dr Bainbridge himself described the report for Mr [CG] as “a scattergun 

approach report” and apologised to the Court, explaining that he had not been provided 

with a brief.  While he had been informed that Mr [CG] had been discharged from 

compulsory status under the MHA, he had not been informed that this was on 

condition that he engage with his mental health social worker and continue to take 

medication to prevent relapse. 



 

 

[52] Dr Bainbridge agreed when questioned that stress or not engaging with 

treatment could trigger relapse on the part of either respondent and that relapse could 

cause risk to their baby if he was in their care. 

[53] In summary, Dr Bainbridge himself confirmed that the limitations to his reports 

were that they were based on self-reported information and represented only as “a 

snapshot in time”. 

[54] Any expert opinion is only as good as the assumptions on which it is based.  

Dr Bainbridge’s reports were based on limited time and information.  As a result, very 

limited weight can be placed on them. 

Ms [SW]’s mental health 

[55] It is not disputed that Ms [SW] has longstanding mental health issues which, 

although currently managed, still manifest in psychotic symptoms.  Her mental health 

issues were a major factor in the removal of her [number deleted] older children from 

her care.  Ms [SW] cared for her eldest child only until [the child] was a toddler. Her 

other children were removed from her care at birth. 

[56] Ms [SW] has recently been discharged from compulsory status under the MHA 

and her ongoing compliance has yet to be tested.  It is early days yet.  The beliefs 

which resulted in her attending [hospital 1] complaining of pain caused by [details 

deleted] in [early] 2017 are concerning.  The incident suggests she is unable to 

distinguish genuine health issues which require medical treatment from those which 

do not.  In the same vein, Ms [SW] had earlier expressed ill-founded beliefs that her 

older children were malnourished or had cancer or swine flu.  This raises concerns 

about whether and how she would be able to identify genuine health concerns for her 

baby if they arose. 

Mr [CG]’s mental health 

[57] Mr [CG] has had two identified mental health episodes.  While it is 

acknowledged that he has not been formally diagnosed with an illness within the 



 

 

definitions in the DSM IV, I have reservations about his assertion that he does not have 

a mental illness which requires any ongoing assistance or medication.  While his 

overuse of Modafinil may have resulted in the psychotic episode in [late] 2016, the 

medical evidence is inconclusive. 

[58] It was suggested that although both parents have mental health issues, they 

would be able to provide support for each other as parents.  There are difficulties with 

this proposition.  First, I was unpersuaded that their relationship is as stable as they 

claim it to be.  I find that they lived together only intermittently before late 2016.  I 

prefer the evidence in the mental health notes which referred to breakups in their 

relationship to the evidence of the parties.  The fact that DNA testing was required 

also suggests that their relationship may not be as committed as they claim it to be.  

Second, while their plans to parent their baby together may mean that they are able to 

support each other as parents, if one or both of them becomes unwell this could place 

an additional burden on the family.  One parent could be left looking after a baby, a 

mentally unwell partner, and trying to manage their own health issues.  If they both 

become unwell at the same time the situation would be worse again. 

Drug and alcohol abuse 

[59] Both parents claim to be drug and alcohol free and provided drug free test 

results.  Although there were doubts cast on the integrity of the testing I accept that on 

the balance of probabilities both parents were drug free immediately prior to their 

samples being collected.8 

[60] With regard to Ms [SW]’s evidence about alcohol and cannabis use, I prefer 

the evidence in her mental health notes and other documents to that of Ms [SW] and 

find that her drug and alcohol use is more recent than she alleges. 

[61] I am required to weigh claims of current sobriety against a history of drug and 

alcohol abuse by the mother which has had grave consequences for her older children.  

As for the father, his own abuse of Modafinil is comparatively recent, and resulted in 

                                                 
8  The test results do not show exactly when the samples were collected, but Ms [SW]’s sample was 

analysed in or about April or May 2017 and Mr [CG]’s sample was analysed in or about June 

2017. 



 

 

serious consequences when he was admitted to a psychiatric hospital as a result (if 

indeed the episode was as a result of drug use, as Mr [CG] and Dr Bainbridge claim). 

[62] At the hearing Mr [CG] was characterised as the more abstentious partner, and 

able to support Ms [SW] in her resolve to remain sober, but his own history does not 

suggest that he is necessarily suited to this role. 

Transience 

[63] The undisputed evidence is that the parties moved several times in the six 

months or so leading up to the hearing.  They do not have stable accommodation with 

suitable facilities for raising a baby. 

Capacity and insight 

[64] Some of the intentions, views and beliefs expressed by the parents demonstrate 

a lack of capacity or insight.  By way of example: 

(a) Ms [SW] claimed that she could return to the workforce despite the fact 

that she had not been in the paid workforce for many years. 

(b) the respondents wished to have Ms [SW]’s older children returned to 

their care, although her contact with them had been sporadic and Mr 

[CG] had never met the children. 

(c) neither parent expressed any misgivings about the safety of Ms [SW] 

flying to [country deleted] very late in her pregnancy, or the difficulties 

of caring for a baby in [accommodation deleted]. 

[65] This type of well-intentioned but quite possibly unrealistic thinking on the part 

of the parents raises concerns about their ability to plan appropriately or identify risks 

for their baby. 

Family and community support 



 

 

[66] Other than [KW], who had relocated from [country deleted] to [location 1] to 

care for [JG], there is very little evidence of whanau support for the respondents and 

their baby.  The parents had lived for a time with members of Ms [SW]’s family but 

this was no longer an option. 

[67] Mr [CG]’s antipathy to authority does not augur well for the future.  He is clear 

that he is not willing to work with the Ministry or Government agency.  While he says 

that he is willing to accept support from other agencies such as Plunket, the support 

available from such agencies is unlikely to be sufficient for this family. 

Conclusion 

[68] Although the concerns raised by the Ministry and lawyer for the child are 

discussed above under separate headings at [34] to [35] and [40] to [41] above 

respectively, the reality is that they cannot be separated out from each other.  

Considered together, the concerns lead to the conclusion that a declaration must be 

made under s 67 OTA.  The assessment, as lawyer for the child submitted, is a 

predictive one and it is premised on ensuring the safety of a very young and vulnerable 

child. 

[69] [JG] is obviously far too young to express [their] views and wishes but I have 

taken into account the submissions made on [JG’s]  behalf by [JG’s] lawyer.  Two 

family group conferences have been held.  I am satisfied that [JG]’s needs cannot be 

met by other means; no other viable proposal has been presented.  Under s 14(1)(b) 

OTA, [JG’s] development or physical or mental or emotional wellbeing is likely to be 

impaired or neglected in a way which is likely to be serious and would otherwise be 

avoidable if [JG] is returned to [JG’s] parents’ care.  Under s 14(1)(f) OTA, [JG]’s 

parents are currently unable to care for [JG] in a manner which will meet [JG’s] 

welfare and interests, despite being willing to care for [JG]. 

[70] No declaration is made under s 14(1)(a) OTA because I am not satisfied on the 

balance of probabilities that if [JG] was returned to [JG’s] parents’ care [JG] is likely 

to be harmed (whether physically or emotionally or sexually), ill-treated, abused or 

seriously deprived.  The evidence does not go that far. 



 

 

[71] Accordingly, a declaration is made that the child [JG], born [date deleted] 

2017, is in need of care and protection under s 67 OTA on the grounds set out in s 

14(1)(b) and (f) OTA. 

 

 

 

 

 

 

A M Manuel 

Family Court Judge 


