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DECISION OF JUDGE J F MOSS 

   

[1] The applicant, a social worker at the local DHB, seeks an appointment as a 

welfare guardian.  The subject person is 62 years old (date of birth [date deleted] 1955) 

and sustained a very serious head injury in his 20’s.  His wife opposes the appointment 



 

 

as welfare guardian because she holds an enduring power of attorney as to welfare 

matters, which was granted on 16 April 2015.   

[2] The issue for the Court is whether the enduring power of attorney is valid.  The 

applicant and counsel for the subject person, both plead that the subject person was 

not capable of granting a power of attorney at the time it was granted.  On the face of 

it, the copy of the document, which the Court has received, appears to comply with 

s 94A(6) and (7) PPPR as it was enforced at that time.  It was unhelpful to have a copy 

of the deed only.  It was even more unhelpful that the solicitor who witnessed the 

power was said to have not responded to requests for the document, or notes on his 

file.  He was not available to give evidence but was not summonsed.   

[3] The Court is obliged to consider the enduring power of attorney now that it is 

not contested that the donor has become mentally incapable.  Thus, s 102 Protection 

of Personal and Property Rights Act limits the Court’s powers in relation to the 

enduring power.   

[4] Section 102 reads: 

102 Court’s jurisdiction in respect of an enduring power of attorney 

(1) A court shall have jurisdiction to determine— 

 (a)  whether or not any instrument is an enduring power of   

  attorney; or 

 (b)  whether or not the donor of an enduring power of attorney is 

  mentally incapable. 

(2)  A court shall have jurisdiction to do all or any of the following 

 things in respect of an enduring power of attorney where the donor 

 has become mentally incapable: 

 (a)  determine any question as to the meaning or effect of the  

  instrument by which the power is given: 

 (b)  determine whether or not any such instrument has ceased to 

   have effect: 

 (c)  give directions with respect to— 

  (i)  the management or disposal by the attorney of the 

   property and affairs of the donor; or 



 

 

  (ii)  the rendering of accounts by the attorney and the  

   production of the records kept by the attorney for the 

   purpose; or 

  (iii) the remuneration or expenses of the attorney,   

   whether or not in default of or in accordance   

   with any provision made by the instrument,   

   including directions for the repayment of excessive, 

   or the payment of additional, remuneration; or 

  (iv)  any matter relating to the personal care and welfare 

   of the donor: 

  (v)  any other matter on which the directions of the court 

   are sought under section 101: 

 (d)  modify the scope of the enduring power of attorney by   

  including or excluding— 

  (i)  part of the donor’s affairs in relation to his or her  

   property, or any powers relating to any such affairs; 

   or 

  (ii)  any specific matters in relation to the donor’s   

   personal care and welfare, or any powers relating to 

   any such matters, not being a matter referred to in 

   section 98(4): 

 (e)  require the attorney to furnish information or produce   

  documents or things in his or her possession as attorney: 

 (f)  give any consent or authorisation to act that the attorney  

  would have to obtain from the donor if the donor were   

  mentally capable: 

 (g)  authorise the attorney to act, otherwise than in accordance 

  with section 107, to the benefit of the attorney or persons 

  other than the donor, but subject to any conditions or   

  restrictions contained in the instrument: 

 (ga)  authorise the attorney to make any loan or advance of the 

  donor’s property subject to— 

  (i)  any conditions that the court considers appropriate; 

   and 

  (ii)  any conditions or restrictions contained in the   

   instrument: 

 (h)  determine whether the donor of the power was induced by 

  undue influence or fraud to create the power: 

 (i)  determine whether, having regard to all the circumstances 

  and, in particular, the attorney’s relationship with the donor, 

  the attorney is suitable to be the donor’s attorney: 

http://www.legislation.govt.nz/act/public/1988/0004/latest/link.aspx?id=DLM127564#DLM127564
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 (j)  authorise an attorney acting under an enduring power of  

  attorney in relation to a donor’s property to execute a will 

  for and on behalf of the donor if the court is satisfied that— 

  (i)  the donor lacks testamentary capacity; and 

  (ii)  there is no express provision to the contrary in the 

   enduring power of attorney. 

(2A)  For the purposes of any application for the exercise of the court’s 

 jurisdiction under subsection (2)(j), section 55 applies as if every 

 reference to a manager were a reference to the attorney, and every 

 reference to a person subject to a property order were a reference to 

 the donor. 

(3)  Nothing in the foregoing provisions of this section shall limit or 

 affect the jurisdiction of any other court. 

[5] The social worker who applied for the exercise of the Court’s jurisdiction is 

entitled to apply for a welfare guardianship order, which is the application which was 

made.  Likewise, a social worker is entitled to apply for a review of an attorney’s 

decision (s 103(1)(c)). 

[6] In this matter the social worker applied for an interim personal order which 

was granted in March 2017 requiring the subject person to reside at a residential care 

centre which was suitable for his then assessed needs.  The move to the care centre 

was initially opposed by the donee of the enduring power who is the subject person’s 

wife, but by the date of hearing as to the continuing validity of the enduring power of 

attorney, that was no longer opposed. 

[7] Alongside these proceedings there is some issue and concern by the donee of 

the power about the exercise of property management.  A trustee corporation has been 

appointed as property manager.  There are, potentially, issues in relation to both the 

subject person and the donee in relation to division of property.  The donee has not 

been represented before me, and there remain, in my view, concerns that the competing 

rights of the subject person and the donee under the Property (Relationships) Act have 

not been considered.  Counsel for the subject person has not considered these either. 

[8] In resolving the matter before the Court, counsel for the subject person argued 

that pursuant to s 102(1) the Court has jurisdiction to determine the validity of the 

enduring power of attorney, because it is necessary to determine whether, at the time 

http://www.legislation.govt.nz/act/public/1988/0004/latest/link.aspx?id=DLM127063#DLM127063


 

 

of giving the power, the subject person was or was not mentally capable.  If he was 

not mentally capable, he did not have the competence to grant the power to his wife. 

[9] Counsel did not provide argument in addition to that bare assertion, nor 

guidance as to previous authorities.  As noted earlier, the solicitor who witnessed the 

subject person’s signature and certified the matters required in s 94A did not respond 

to the requests by counsel for the subject person for the original document, or for 

inspection of his file, or for explanatory evidence related to the execution of the power.  

This is gravely concerning to the Court.  A copy of this decision is to be sent to the 

solicitor.  It appears it is a matter which may need to be referred for disciplinary 

consideration. 

[10] In order to determine the matter the Court has obtained a neuropsychological 

assessment of the subject person.  The assessor, Ms K Cunningham, assessed him in 

October 2013 for ACC purposes, and again, for ACC purposes on 8 February 2017.  

Ms Cunningham’s report was then reviewed by a branch advisory psychologist at ACC 

in March 2017 (Dr Shelley Ann Botha).  The two reports of Ms Cunningham and the 

report of Dr Shelly Ann Botha were available to the Court.  Ms Cunningham was 

cross-examined by the donee of the power, and by counsel for the subject person. 

[11] Ms Cunningham’s opinion was, in contrasting her assessment 18 months prior 

to the power of attorney being executed, and 22 months after it was executed, that the 

subject person’s capacity would have reduced in a linear and relatively smooth way.  

She gave evidence that the subject person’s aging process was accelerated, above that 

of a neurologically healthy person, such that his capacity would, in her view, have 

fallen within the incapable range by 15 April 2015.  The report in 2013 was undertaken 

partly to consider protection of personal property rights issues. 

[12] In her conclusions, Ms Cunningham recorded as follows: 

It has been noted by others such as professionals working with [EC], and also 

his wife [IC], that [EC] has a limited capacity to be flexible in this thinking 

and to switch/change his perspective when needed to consider others points of 

view or to adapt to changing circumstances.  The rating scale completed by 

professionals who have been working closely with [EC] indicate there are 

aspects to his behaviours that are reflective of frontal lobe (executive 

functioning) limitations.  This is consistent with the test result findings in the 



 

 

current assessment whereby he showed significant difficulties on a deductive 

reasoning task which required the ability to consider from both a superordinate 

(wider or overall concept) and subordinate (secondary or more specific 

concept).  Because of limitations in his capacity to think more widely and 

abstractly he was not able to make effective associations and links that would 

have then allowed him to make more accurate reasoning.   This is consistent 

with [EC] becoming fixated on certain issues in daily life, in particular 

finances with him unable to shift his perspective beyond a single focus.  He is 

not able to easily utilise feedback from others to help him to change his view 

to a more compatible one. 

[13] In the later report (February 2017) Ms Cunningham describes her observations 

about the decline in functioning in the following terms: 

Concerns have been expressed by other professionals that there has been a 

decline in [EC]’s physical state and cognitive abilities.  The current assessment 

supports there being a decline in cognitive skills.  The cause for this is not 

clear however normal aging effects combined with a previous severe traumatic 

brain injury which occurred many years ago may be if not causative then a 

contributing factor.  This combination is also known to increase the risk of 

dementia occurring.  While [EC] has been unwell at times the decline 

observed and reported by others has been consistently present and 

progressively occurring.  Therefore, it appears that is not a situational effect 

but rather is present even when [EC] has recovered from being unwell (e.g. 

from a urinary tract infection). 

Based on the nature and extent of [EC] cognitive impairments, in my opinion 

these indicate [EC] is wholly incapable of making informed decisions about 

his own welfare and also wholly incapable of self-managing his personal 

finances.  [EC] has fixated beliefs with an incapacity to utilise feedback and 

to fully appreciate consequences.  He has poor memory whereby he will 

contact his bank and cancel accounts/bank cards without adequate 

consideration of the impact of this.  He then subsequently forgets he has done 

so.  [EC] lacks insight into the nature and extent of the disabilities he has, 

including having a very fixed belief that he can fully regain his mobility if he 

has some physiotherapy. 

In regards to [EC]’s capacity when he signed a previous EPOA in 2015, [EC] 

had deficits in memory, reasoning and insight also in the 2013 which 

significantly compromised his ability to make informed decisions in respect 

to his own welfare even at that time.  [EC] has had an ongoing decline in 

cognitive and physical state since the 2013 neuropsychological assessment 

completed by myself.  In my opinion I do not believe [EC] had testamentary 

capacity in 2015 therefore raising the question of validity of this document. 

[14] I accept her opinion.  There was no other expert opinion about the competence 

of the subject person.  Thus, the evidence establishes that at the time of the signing of 

the power the subject person did not have testamentary capacity.  The test under s 102 

of the Act requires the Court to consider capacity to donate their power.  That is defined 

in the certificate required of the witness.  That certificate records, in part: 



 

 

I have no reason to suspect that the donor was or may have been incapable at 

the time he signed the enduring power of attorney form.   

[15] I consider the term incapable as being synonymous with having testamentary 

capacity.  In turn, that has been considered as having little distinguishing feature from 

the term competence1.  Competence is further defined in part one of the Protection of 

Personal and Property Rights Act as follows: 

5  Presumption of competence 

For the purposes of this Part, every person shall be presumed, until the 

contrary is proved, to have the capacity— 

(a)  to understand the nature, and to foresee the consequences, of decisions 

in respect of matters relating to his or her personal care and welfare; 

and 

(b)  to communicate decisions in respect of those matters. 

[16] The Court’s task, therefore, is to consider the certificate signed by the 

witnessing solicitor in the context of the neuropsychological reporting, and the oral 

evidence of Ms Cunningham against the test whether the donor understood the nature 

and foresaw the consequences of decisions in respect of matters relating to his or her 

personal care and welfare. 

[17] For a number of general and specific reasons, I do not consider that the test of 

competence can be confirmed.  Although there is a presumption that the subject person 

is competent, the weight of evidence persuades me that, as at April 2015, he was not.  

There were a number of partial limits to his competence noted in the 

neuropsychological report of 2013.  The psychologist referred to his fixation on single 

issues, and lack of capacity to shift perspective.2 

[18] She also referred to extremely low reasoning ability and cognitive flexibility.  

Likewise, managing to recall and manipulate information when given in large 

quantities was in the extremely low range.  Although these individual matters may 

leave a person with some competence, taken together, in terms of making decisions 

which fulfil the definition of presumption of competence requires consistent 

                                                 
1 Re Tony (1990) 5NZFLR 609, at 621. 
2 Report of K Cunningham October 2013, page 9. 



 

 

performance in these areas.  To fall within the borderline and extremely low range 18 

months prior to the completion of the power of attorney, and to be suffering the linear 

decline referred to earlier leads me to conclude that the subject person did not have 

competence at the time of signing the authority.   

[19] Thus, I do not consider that the donee can rely on the power of attorney.  It 

may become necessary for a welfare guardian to be appointed.  That is a matter, in due 

course, for consideration by those closest to the subject person.  That of course 

includes his wife who is the donee.   

[20] Meantime, the brief for Mr Rossiter, as Counsel for the subject person is 

extended to consider issues arising under the Property (Relationships) Act, and to 

advise the Court as to any need to institute proceedings.  I urge [IC] to obtain legal 

advice, herself, particularly given her understandable worries about her own financial 

security.  This is compounded because the residential care fees may have to be paid 

personally by the subject person. 

[21] Mr Rossiter is asked to report on this issue by 1 February 2018.   

 

 

 

 

 

J F Moss 

Family Court Judge 

 

 
 


