
EDITORIAL NOTE: CHANGES MADE TO THIS JUDGMENT APPEAR IN 

[SQUARE BRACKETS]. 

NATIONAL INTELLECTUAL DISABILITY CARE AGENCY v [EM] [2018] NZFC 6595 [31 August 2018] 

    

  

NOTE: PURSUANT TO S 130 OF THE INTELLECTUAL DISABILITY 

(COMPULSORY CARE AND REHABILITATION) ACT 2003, ANY REPORT 

OF THIS PROCEEDING MUST COMPLY WITH SS 11B, 11C AND 11D OF 

THE FAMILY COURT ACT 1980. FOR FURTHER INFORMATION, PLEASE 

SEE https://www.justice.govt.nz/family/about/restriction-on-publishing-

judgments/ 

 

IN THE FAMILY COURT 

AT WELLINGTON 

 FAM-2006-009-001312 

 [2018] NZFC 6595 

  

 

IN THE MATTER OF THE INTELLECTUAL DISABILITY 

(COMPULSORY CARE AND 

REHABILITATION) ACT 2003 

 

 

BETWEEN NATIONAL INTELLECTUAL 

DISABILITY CARE AGENCY 

Applicant 

 

 

AND 

 

[EM] 

Secure Care Recipient  
  

  

  

 

Hearing: 

 

28 August 2018 

 

Appearances: 

 

Mr G Sayer, Care Co-ordinator 

Mr P Robertson, Specialist Assessor 

Ms M Gedoe. Registered Nurse 

Mr B Yeoman for Secure Care Recipient 

Ms A Gray, District Inspector 

 

Judgment: 

 

31 August 2018 

 

 

 DECISION OF JUDGE M N E O’DWYER 

 EXTENSION OF COMPULSORY CARE ORDER

 

[1] This is an application under S 85 of The Intellectual Disability (Compulsory 

Care and Rehabilitation) Act 2003 (“the Act”).  The National Intellectual Disability 



 

 

Care Agency (NIDCA) has applied under s 85 for the extension of a compulsory care 

order in respect of [EM].   

[2] It has been recommended that [EM] remain a secure care recipient under the 

compulsory care order for a further period of 18 months from 15 June 2018. 

[3] [EM] opposes the extension of the compulsory care order for the period of 18 

months recommended by the specialist assessor, Mr Peter Robertson.   

[4] Mr Yeoman was appointed as counsel for [EM] and reported on 26 June 2018.  

He advised that [EM] had instructed Mr Yeoman that he would accept an extension of 

12 months in order to make a successful transition to live in the community in [location 

1 deleted]. 

[5] At the hearing today, Mr Yeoman confirmed that [EM] was agreeable to an 

extension for 12 months of the order to allow for a quicker transition to the community.  

The issue at the hearing was crystallised as the length of the extension period:  whether 

to impose an 18-month extension to the current order as recommended by the specialist 

assessor, Mr Robertson or a shorter period of 12 months as sought by [EM]. 

The issue 

[6] The importance of determining the issue of the length of time for extension of 

the order is acute for [EM].  He has been subject to the Act as a care recipient for 12 

years.  If the extension is granted for a further 18 months, [EM] will have been subject 

to the Act for a total 13 years six months. 

[7] Given the length of time that [EM] has been under the Act, counsel referred 

me to the Court of Appeal decisions in RIDCA v VM1 and [case name deleted].2   

[8] The Responsible District Inspector, Ms Gray also attended the hearing and 

raised matters affecting [EM].    

                                                 
1 [2011] NZCA 659 
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Background 

[9] [EM] suffers from mild to moderate intellectual disability, bi-polar affective 

disorder and has been assessed as having some autistic traits.   

[10] His childhood history has been referred to in the Needs Assessment presented 

by Mr Sayer and referred to in summary in Mr Robertson’s report of 25 May 2018. 

[EM] lived in [name deleted] Hospital in [location 2 deleted] from the age of 10 and 

has lived in institutional / supported settings since then.   At the age of 23 when [the 

Hospital] closed, he moved to [residence name deleted] (supported residence) where 

it is reported that he enjoyed a period of relative stability until deterioration of his 

behaviour associated with residential, family and other changes. 

[11] [EM] moved to [Hospital 2 deleted] following aggressive and sexualised 

behaviour towards staff.  Further assaults related in charges and his disposition under 

the IDCCR Act.   

[12] On [date deleted], [EM] was found unfit to stand trial under s 25(1)(b) of 

Criminal Procedure Mentally Impaired Persons Act 2003 (CPMIP Act).   He was found 

unfit to stand trial on two charges of assault, a Summary Offences Act assault and 

Crimes Act 1961 assault.   He was made a care recipient on 16 June 2006 after a further 

finding of unfit to stand trial on two further assault charges.   [EM] was transferred to 

[care facility name deleted] from [location 2] in June 2006.  He has remained in that 

unit since that time. 

[13] [EM]’s [parents] reside in [location 2] and are elderly.  He has maintained 

weekly telephone contact with his mother since his move to [the care facility] in 2006. 

[14] On 16 June 2009, the compulsory care order was extended for three years.  

There have been two further periods of extension for three years from 16 June 2012 

and, following a defended hearing in July 2015, the order was further extended for 

three years from 16 June 2015.    



 

 

[15] A review was completed in June 2018 by the Assessor, Mr Gregory Sayer.   It 

was noted that [EM] had required ongoing care in the [more open current environment] 

of the hospital setting because of the risk of violence he presented to others.  He has 

been able to sustain living in a more open and homely environment of [details of more 

open current environment deleted]] but requires active support from his consistent 

team.   The adverse risk behaviour is successfully managed in the [more open current 

environment] without the need for restraint or accessing the main unit for de-

escalation.   He is still supported 1:1 when he was in the community or accessing 

health services.  He uses his bedroom as a safe place to de-escalate.  He is developing 

better self-management through the Stepping Stones Emotional Regulation 

Programme and daily verbal prompting.   

[16] The review recorded that the progress made in behavioural management has 

reached a stage where discussions regarding transition out of the hospital service to a 

community-based service is being considered.  The review noted that due to his need 

for consistency an oversight of physical and mental health needs any transition for 

[EM] will need to be carefully planned with a provider with a suitable and well-chosen 

provider by slowly building his rapport and connection to a new team to ensure success 

and reduce the change of re-emergence of risk behaviours that resulted in the original 

care order.   It was on this basis that an application for an extension to provide 

transition planning and trial of transition could be made. 

[17] A detailed Care and Rehabilitation Plan (CARP) and Care Programme (CP) 

was presented as part of the review process.   The history that lay behind the original 

secure care order was set out in detail in the plan.3  The plan period of 2006 – 2017 at 

the high level of nursing support and programmes provided to [EM] in the hospital 

setting and in his more open [current environment] is highlighted in this report and 

plan.   

[18] In the review documents, it was noted in June 2018: 

• The major risk when considering transition is that [EM]’s change in the highly 

familiar environment and people he has currently, there will be a strong need 

                                                 
3 Care and Rehabilitation Plan and Care Programme, pages 4-6 



 

 

from the new provider to keep focus on the complexity of [EM]’s overall needs 

and the for the relationships with new team members. 

• He is less likely to resort to physical violence (no incidents in 12 months) but 

he may use aggressive, threatening or sexually explicit language if not 

supported with the correct responses from staff.    

[19] Whilst his behaviour has been fully manageable in the [more open current 

environment], specific support from experienced and staff trusted by him is essential 

and currently on a 1:1 basis.   

[20] With regard to harm to others, it is noted that he has a long history of physical 

aggression with victims historically been noted as family members, women or 

vulnerable peers.  However, he has not engaged in any physical assaults for over 12 

months.  This is assessed as due to active support from experienced people and him 

slowly developing ability to use his coping skills through the programmes he is 

undertaking.   

[21] The current risk is verbally abusive and threatening language which can be 

managed at an early stage to avoid escalation of risk.  There is a history of sexually 

inappropriate behaviours and a risk of [EM] being vulnerable as a victim of such 

behaviours.  The current risk is that he may make sexually explicit remarks to or about 

staff or peers and he needs close supervision with awake staff at night to monitor. 

[22] The review recorded [EM]’s own goals which are to move to the community 

and live in [location 1] or [location 2] to work and to form new friends. 

Specialist Assessor’s report  

[23] Mr P Robertson is a clinical psychologist and specialist assessor whose 

specialised assessor review report was completed on 25 May 2018.  To complete his 

report, he met with key workers in [EM]’s team, including his key-worker, clinical 

psychologist, consultant psychiatrist, occupational therapist, community care co-

ordinator and care manager.  He had further consultations and an interview with [EM]. 



 

 

[24] Mr Robertson noted the significant progress that [EM] has made in being able 

to take part in a range of activities, having formed strong therapeutic relationships, and 

more recently shown to have some ability to manage his own behaviour.  Mr Robertson 

observed that [EM] needs: 

Are still assessed as being extremely high and complex with early warning 

signs of deterioration needs to be responded to and consistent staffing and 

adherence to care plans essential.  He is considered to be still vulnerable to 

mental state deterioration and associated aggression if not subject to an 

appropriate form of care.4  

[25] Mr Robertson noted that [EM] participated well in his interview with the 

psychologist but clearly with impaired cognitive functioning.  He engaged well in the 

interview process and was able to talk about his daily life and activities and showed 

pleasure in doing so. 

[26] Mr Robertson referred to the reports that indicate a very settled six months for 

[EM] living in a [more open current environment], representing a continuation of the 

progress since the last review.   He noted only nine incidents during the review period; 

five of which were related to non-behavioural incidents such as accidental harm.  The 

other incidents related to [EM] becoming emotionally dysregulated after being 

triggered by factors related to staff allocation.  Mr Robertson noted that [EM] was 

reported to have become elevated and verbally abusive because he wanted to work 

with preferred staff or when testing boundaries with new staff.  The incidents were 

remedied quickly with [EM] apologising soon after the incidents and not needing to 

go to the de-escalation area but was able to calm down in his [more open current 

environment].   The time to de-escalate was short and less staff support for de-

escalation was required. 

[27] Mr Robertson highlighted that one of the factors behind this settled period is 

staff consistency and adherence to plans known to be effective in preventing or 

managing [EM]’s emotional states and behaviour.  An ability to self-manage is 

developing. 

                                                 
4 Specialist Assessor’s report 25 May 2018, page 2 



 

 

[28] When assessing transition planning, Mr Robertson referred to the opinions of 

[EM]’s therapeutic team.  Their view is that [EM]’s new team will need to have a 

strong understanding of his complexities and of the factors that support his optimal 

care. 

[29] His care manager noted [EM]’s need for his care to be sustainable and therefore 

to move to a provider where he could stay long term or permanently, he would need a 

care manager to ensure his needs are met by staff.   One of the concerns exposed by 

Dr Judson was the difficulty of finding a community based provider who will be able 

to vigilantly and expertly monitor [EM]’s health needs and in particular the risks 

around choking.  It was noted that there has been an increased number of occasions 

when [EM] has choked on food or drink and at times has lost colour and stopped 

breathing during choking incidents.  These area being assessed, but they are an area of 

risk management that needs close attention. 

Risk assessment 

[30] Mr Robertson commented that [EM]’s risk profile is considerably different 

from those of his anti-social peers.  His offending and problematic behaviour is 

considered to be related to his intellectual disability, autism related needs, and history 

of care.  He does not have a significant criminal history, criminal companions, alcohol 

and drug problems or an antisocial pattern of behaviour associated with groups of 

individuals who re-offend.   

[31] In assessing risk, Mr Robertson took account of [EM]’s long standing history 

of becoming highly emotionally dysregulated, leading to aggression against people 

and property.   It has been consistently assessed as being in the moderate to high 

category.  Aggression occurs when [EM] feels threatened or overwhelmed.  Risk of 

harm is managed through pre-empting to responding to early warning signs.   Mr 

Robertson’s conclusion was: 

While [EM] has shown improvement in his ability to collaborate with others 

to manage his behaviour, risk management will always depend on those caring 

for him. 

 



 

 

Assessor’s Recommendations 

[32] Mr Robertson summarised his assessment and opinion.  He concluded that 

[EM]’s care needs are complex with deterioration likely to once again lead to a pattern 

of increasingly aggressive behaviour to those around him, if those care needs were not 

met. He said that it was agreed by all that [EM] should move to community based care 

and that plans to achieve that care can commence.   

[33] Mr Robertson’s opinion is that the transfer to community based care and then 

to non-compulsory care would only be able to occur after a reasonably lengthy process 

of finding a new provider, residence and team, and slowly transitioning him to his new 

environment. 

[34] The Specialist Assessor’s recommendation is that continued care under IDCCR 

Act would allow [EM]’s current care to be safely and sustainably replicated in the 

community and an extension of 18 months to achieve that goal is recommended. 

[35] Mr Robertson recommended that the care order be extended for another 18 

months.  He specifically recommended a continuation of care in the matter outlined in 

the Care and Rehabilitation Plan with particular consideration paid to: 

• Transition to community based care – during the next six months, the care team 

to begin seeking appropriate care in the community.  Once a suitable provider 

has been found, beginning to plan a care and support programme that mirrors 

as much as possible the one that it currently successful. 

Attention to physical needs.  Vigilance to [EM]’s vulnerability to physical problems 

which can lead to mental state and behavioural deterioration is needed with the current 

choking issue the most important area of concern at the current time. 

The law 

[36] Under s 5(1) of the Act, the Court has jurisdiction to extend a compulsory care 

order on the application of a compulsory care co-ordinator.  The Act does not specify 

what specific criteria are to be considered in an application under s 85.   



 

 

[37] In RIDCA v VM5 the Court of Appeal considered the approach to be adopted 

by the Court when considering an application for an extension of a compulsory care 

order.  In examining the purposes and principles in the Act, the Court of Appeal held 

that a Court considering an application must balance the legitimate interest of the 

community and protecting the health and safety of the care recipient and the 

community (the community protection interest) against the liberty of the care recipient 

(the liberty interest).   At paragraph [44] the Court of Appeal held: 

[44] An extension order should not be made unless the need to protect the 

public is sufficiently great to justify the interference with the liberty interest 

of the care recipient inherent in a compulsory care order. 

[38] The Court of Appeal went on to hold that a compulsory care order must not be 

disproportionate to the need to protect the community or the care recipient.  A 

compulsory care order must only be made if it was the least restrictive response 

available to the Court to satisfy the community protection need.    

[39] The Court went on to note: 

• The nature of the original offending is relevant to consideration of the nature 

of the risk posed by a care recipient and where the community protection 

interest and liberty interest of the care recipient are finally balanced. 

• The Court considered the success or failure of rehabilitation efforts during the 

compulsory care order and the prospects of further rehabilitation are relevant 

factors to determining the issues necessary for an extension application. 

[40] The length of time a person has been subject to a compulsory care order, must 

also be taken into account.  The Court held that where a care recipient constituted a 

significant danger to the public and compulsory care was necessary for community 

protection, the liberty interests of the care recipient even if he or she had been in care 

for a long period would not outweigh the community protection interests. 

                                                 
5 [2012] 1 NZLR 641, [2011] NZCA 659 



 

 

[41] Mr Yeoman referred me to paragraph [90] and [91] of the Court of Appeal 

decision.  I note from those paragraphs: 

[90] As already noted, s 11 of the IDCCR Act does not apply to the making of 

a compulsory care order in the circumstances applying to VM.68 So the 

argument founders on that basis alone. But even if that factor is put to one 

side, we do not accept the argument as correct in principle. The argument 

depends on not only the risk being static, but also the liberty interest being 

static. We do not accept that the length of time for which a person has already 

been subject to a compulsory care order can be ignored when assessing his or 

her liberty interest. This can be illustrated by a case where the assessment of 

the community protection interest against the care recipient’s liberty interest 

was finely balanced at the first renewal of a compulsory care order. If, three 

years later, a further extension is sought and the community protection interest 

remains essentially the same, the balance against the extension may be tipped 

by the fact that the care recipient’s liberty interest has become more 

compelling because he or she has already endured a significant period of 

reduced liberty. We do not see this as material other than in finely balanced 

cases. Where a care recipient constituted a significant danger to the public and 

compulsory care was necessary for community protection, the liberty interest 

of the care recipient, even if he or she had been in care for a long period, would 

not outweigh the community protection interest.  

[91] In short, we agree with the High Court Judge that the longer a care 

recipient has been subject to a compulsory care order, extension decisions will 

require ongoing and sometimes increasing justification, because the 

community protection interest will need to be greater to outweigh the 

increased weight given to the liberty interest of the care recipient.  

 

The hearing 

[42] At the hearing [EM] was represented by his counsel, Mr Yeoman.   He 

confirmed that [EM] was able to consent to an extension of the order for a further 12 

months.  He said that [EM] did not agree with some aspects of the report, but he 

accepted that a period of time was needed for transition from the hospital into living 

in the community. 

[43] In answer to Mr Yeoman, Mr Sayer confirmed that Care Co-ordinator had 

begun the process of investigation of transition to a community provider.   He 

explained that a particular provider had been identified in [location 1] and discussions 

had begun with the provider and relevant services.   He emphasised the level of 1:1 

care that [EM] needs, the scope of activities, and rehabilitation groups that [EM] 

requires and level of oversight that is needed in daytime and night-time care.    He 

emphasised that [EM] remains reliant on others to read early warning signs, to pick up 



 

 

on any physical or mental health concerns likely to impact on his behaviour.  Mr Sayer 

emphasised that the process of transitioning [EM] successfully to care in the 

community is anticipated to take at least 12 months.  It would require a period of time 

for the providers to assess whether they are able to provide the level of care that [EM] 

needs, if so to build to a relationship with [EM], and create a team of trusted care 

workers.   He explained that it would require a period of gradually increased escorted 

leave with sufficient time to ensure that any difficulties or setbacks could be managed 

without pressure. 

[44] In answer to Ms Gray, the District Inspector, Mr Sayer confirmed that [EM] 

had shown real ability to comply with the programme and significant progress had 

been made in his ability to keep himself safe.   He emphasised that the process was a 

difficult one but one that he has confidence in provided sufficient time is given. 

[45] Mr Sayer also confirmed that an application has been made to [a community 

support provider] to explore a potential welfare guardian for [EM] and for suitable 

applications to be made under the PPPR Act 1988. 

[46] Mr Robertson, the Specialist Assessor confirmed his recommendation that 18 

months was necessary to successfully achieve transition.   He emphasised that it was 

important for [EM] to be able to access the possibility of return to the hospital setting 

if needed in the transition process.   Mr Robertson highlighted the steps required in the 

process which includes: 

(a) Location of an appropriate provider; 

(b) Introductions and planning; 

(c) The development of regular and extended visits; 

(d) The development of relationships with the provider and services in the 

community; 

(e) Careful, graduated transition. 



 

 

[47] Mr Robertson said that he could not see that it could be done quickly given the 

length of time that [EM] has been in secure care.   He commented that the transition 

was a transition quite unknown to [EM] and needed to be managed very carefully. 

[48] At the hearing [EM] explained his own wishes concerning the future.  He 

engaged well in the conversation with me.  He explained that he wished to live in 

[location 1], that he enjoyed going shopping on his own and going to the movies.  His 

wish was to be able to go to an activity centre known as [name deleted], where he 

enjoyed using a “tablet”.   He said he wanted to leave the hospital as soon as possible. 

[49] [EM] was able to remain in the hearing throughout.  He appeared to listen to 

the discussion, and appeared nervous about Court personnel who were present.  

However, his social interaction in the hearing was positive. 

Findings 

[50] In this application, the issue has narrowed as to whether the extension of time 

under the secure care order should be for 12 months or 18 months.  [EM] was clear 

that he wished the period to be the shortest possible.  He related 12 months to when 

his birthday falls in [month deleted].  He explained that to Mr Yeoman that he was 

consenting to remain in the hospital setting for one more birthday (i.e. in [date deleted] 

2018) but not for two. 

[51] It is clear that [EM] has suffered from an intellectual disability from a very 

young age.  He has demonstrated developmental delay, intellectual impairment and 

emotional dysregulation from a young age.  His difficulties have led him to serious 

physical aggression and consequent charges including the use of weapons and sexually 

inappropriate behaviour.   

[52] [EM] has a significant intellectual disability.  He has received a high level of 

therapeutic intervention and support.  Judge Walsh noted in his decision in 2015 that 

by that stage progress in acquiring skills had been very slow.  It was noted by the Judge 

that [EM] at that point lacked insight into issues affecting his behaviour and how his 



 

 

behaviour affects others.   At that stage, the progress for [EM] continued to be “very 

poor”.   

[53] The position has changed substantially over the past three years.  [EM] has 

progressed to the point where he has acquired skills in responding appropriately to his 

own behaviour and is more competent in de-escalating situations appropriately and 

calming himself.  He has responded very well to the high level of therapeutic care and 

the transition planning within the hospital setting. 

[54] The prognosis now for [EM] is considerably better.  It is accepted that he 

should transition to live independently in the community.  In 2015 the Court 

determined that there was “no prospect of him being able to do this,”6  The 

recommendations and advice from his Care Co-ordinator and the Specialist Assessor 

is that there are now prospects of him being able to live independently in the 

community.   

[55] [EM]’s wish to transition to live independently in the community within 12 

months is understandable.   The evidence before the Court is that he has made progress 

in gaining skills relatively recently.   He still requires a very high level of 1:1 support 

and monitoring.  His specific needs are such that time will be needed to identify with 

certainty a provider who can provide long-term, preferably permanent, care for him 

and with whom good therapeutic relationships can be built. 

[56] There are risks associated with extending the order for the shorter period of 12 

months.  All the recommendations are that a period of 18 months is needed to ensure 

that proper planning and trial of transition can take place.   It would not be in [EM]’s 

interests for rehabilitation and protection of himself and the community, if the 

transition from care under the Act were to break down. It is necessary to maintain the 

order for sufficient time to ensure that planning transition to care in the community 

and testing that the plan, will be successful. 

Decision 

                                                 
6 [2015] NZFC 6686, para [49] 



 

 

[57] I am satisfied the grounds have been established to extend the compulsory 

secure order for a further period of one year six months.    

[58] I am satisfied that if the secure care order is not extended, [EM] would pose a 

serious danger to the health or safety of himself, and others.    

[59] I am mindful that [EM] has been subjected to three previous extensions of 

compulsory secure care, each for a period of three years.   Weighing the evidence to 

take account of [EM]’s liberty interest and balancing the need to protect the 

community, I am satisfied that a period of 18 months is required to ensure that a safe 

transition is made to independent living in the community. 

 

 

 

 

 

Judge MNE O’Dwyer 

Family Court Judge 

 
 


